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A dangerous incursion

The government’s opposition to the elevation of the Chief Justice of the Uttarakhand High
Court, Justice K.M. Joseph, to the Supreme Court, as recommended by the Supreme Court
collegium as far back as January 10, 2018, is per se unprincipled. Its logic is faulty, both
statistically and otherwise.

Justice Joseph pronounced a historic judgment in April 2016 when he struck down the imposition
of President’s rule in Uttarakhand. Little did he know that his judgment would stand in the way
of his elevation. This has created a situation where the very independence of the judiciary is now
under attack. We will have to await the response of the collegium. I hope its members stand
together and speak in one voice. That is the only way the Supreme Court can reassert its
supremacy in the matter of judicial appointments.

Justice Joseph’s request to be transferred to the Andhra Pradesh High Court on health grounds
since he had undergone a bypass surgery was ignored. In May 2016, the collegium had cleared
his transfer to the Andhra Pradesh High Court. For inexplicable reasons, the recommendation was
not forwarded for approval to the then President of India, Pranab Mukherjee. In the normal course
of events, recommendations for transfers are cleared within 10 days. The attitude of the Union
government shows that he was being targeted. The Centre’s obduracy by supplying unedifying
reasons for rejecting the collegium’s recommendation can be clearly attributed to his judgment of
April 2016.

Point of seniority

Let us analyse the reasons put forth in Union Law Minister Ravi Shankar Prasad’s letter of April
26, 2018 for rejecting the recommendation for Justice Joseph’s elevation. The first is that in the All
India High Court Judges Seniority List, Justice Joseph is placed at serial number 42 and that 11
Chief Justices of various High Courts in the said list are otherwise senior to him.

Supreme Court at the crossroads

This reasoning is flawed. The first is that Justice Joseph was, obviously, elevated as Chief Justice
of the Uttarakhand High Court on account of his qualities as a judge over other judges who might
otherwise have been senior. Second, seniority among High Court judges has never been the only
benchmark for appointment as Chief Justice of a High Court or elevation to the Supreme Court.
Ever since 2014, the government of the day has never considered seniority as the only basis for
elevation. When Judges Deepak Gupta and Navin Sinha were appointed in February 2017 to the
Supreme Court, there were 40 High Court judges across India senior to them. Similarly, in the
case of Justices S. Abdul Nazeer and Mohan M. Shantanagoudar, who were also elevated to the
Supreme Court in February 2017, there were 20 High Court judges who were senior to them.
When Justice S.K. Kaul was elevated too, there were 14 High Court judges senior to him. In
denying Justice Joseph his due, the government has left itself without cover.

Regional representation

Another reason given by the Law Minister is that several High Courts including smaller high courts
are not represented in the Supreme Court at present. It is true that High Courts in a few States are
not represented. This has happened under the present regime as well as in the past. Justices K.G.
Balakrishnan, Cyriac Joseph and K.S.P. Radhakrishnan were all from the Kerala High Court
despite the Law Minister calling it a relatively small High Court. This was at a time when the
strength in the Kerala High Court was less than 40 judges. Justices K.S. Paripoornan and K.T.
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Thomas were also elevated to the Supreme Court from the Kerala High Court when its strength
was just 21. So, a small High Court such as Kerala’s has had a slew of elevations perhaps
because of the outstanding quality of individual judges. The Delhi High Court, with a judge
strength of 60, has three judges in the top court. The reason given by the Law Minister that in
elevating Justice Joseph there would then be two judges from the Kerala High Court —which he
considers inconsistent with the concept of adequate regional representation — is clearly specious.

‘Merit trumps seniority in elevation to Supreme Court’

The Law Minister ought to have disclosed that in February 2017, two judges from the Karnataka
High Court, Justices Shantanagoudar and Abdul Nazeer, were elevated on the same day. If two
judges can be elevated from Karnataka, especially in light of the fact that Justice Kurian Joseph,
also from Kerala, is going to retire in the course of this year, the logic of not having two judges
from the Kerala High Court is clearly manufactured only to oppose Justice Joseph’s appointment.

If one looks at the aspect of regional representation made much of by the Law Minister and
analyses the current representation of judges in the Supreme Court, then the Allahabad High
Court, which has a sanctioned strength of 160, should have many more than two judges. This
logic also applies to the Punjab and Haryana High Court as well as the Bombay High Court. While
the Allahabad High Court has two judges in the Supreme Court, the Bombay High Court has three.
Therefore, the opposition to Justice Joseph’s elevation on the basis of inadequate regional
representation is a bogey.

The third reason is that there is an inadequate representation of the Scheduled Castes (SC) and
the Scheduled Tribes (ST) in the Supreme Court. First, the total sanctioned strength of the
Supreme Court is 31 judges. At the moment, there are 25. Six judges are to retire this year.
Consequently, its strength, if no judges are appointed, will be reduced to 19. There will be 12
vacancies. If the government so chooses, it can give representation to the SCs and STs consistent
with its logic. But this logic cannot be advanced in opposing Justice Joseph’s elevation. Such an
argument only betrays the real intent behind the opposition.

Having demonstrated the fragility of the reasoning of the Law Minister, all the points for not
elevating Justice Joseph — such as seniority at the level of the High Court, regional
representation, representation of SCs and STs — become insignificant when there is an
outstanding candidate for elevation. I only wish to reiterate the recommendation made by the
collegium on January 10, 2018: “The Collegium considers that at present Mr. Justice K.M. Joseph,
who hails from the Kerala High Court and is currently functioning as Chief Justice of Uttarakhand
High Court, is more deserving and suitable in all respects than other Chief Justices and senior
puisne Judges of High Courts for being appointed as Judge of the Supreme Court of India.”

It is crystal clear that the opposition to Justice Joseph is mala fide. The executive is seeking to
blatantly interfere in the appointment process. If the government’s stand is legitimised, such
incursions on the independence of the judiciary will become routine. We want our judges to be
immune to extra-constitutional pressures. That immunity is the only way to protect our citizens. A
judiciary that capitulates is the greatest danger to democracy.

Kapil Sibal is a Member of Parliament (Rajya Sabha), former Union Minister and a senior
Congress leader
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Local democracy in disarray

It’s been 25 years since decentralised democratic governance was introduced in India by the 73rd
and 74th Constitution Amendments, which came into force on April 24 and June 1, 1993,
respectively. The structural reforms that followed heralded an inclusive, responsive, participatory
democracy which was tasked to deliver economic development and social justice at the grass-
roots level. These reforms did not mean de-concentration or delegation. They were not even
variants of fiscal federalism, which is much-theorised by Western public finance pundits and
generally endorsed by their Indian counterparts. The creation of lakhs of “self-governing” village
panchayats and gram sabhas, with over three million elected representatives mandated to
manage local development, was a unique democratic experiment in the contemporary world. Parts
IX and IXA of the Constitution, introduced following the two Constitution Amendments, initiated a
process with standardised features such as elections every five years; reservations for historically
marginalised communities and women; the creation of participatory institutions; the establishment
of State Finance Commissions (SFCs), a counterpart of the Finance Commission at the sub-
national level; the creation of District Planning Committees (DPCs); and so on. Moving the 73rd
Amendment Bill on December 1, 1992, the Minister of State in the Rural Development Ministry
underscored the “duty on the Centre as well as the States to establish and nourish the village
panchayats so as to make them effective-self-governing institutions.”

Today, the moot question is, what impact has this reform package had on democratic practices in
India? Have these reforms ensured every citizen a comparable level of basic services irrespective
of one’s choice of residential jurisdiction? While the economic reforms that were launched almost
simultaneously with the decentralisation reforms made tremendous headway, making India the
fastest-growing economy in the world today, local democracy has not much to write home about.
Given the unprecedented growth of the economy over the last 25 years, its limited success in
ensuring primary health care, access to drinking water supply, street lighting, education, food
security, and so on is an enigma. The media and mainstream economists who get nervous when
there is even a small slippage in the quarterly economic growth rate have been silent on this social
failure in local democracy. Indeed, the village panchayats have not succeeded in enhancing the
well-being, capabilities and freedom of citizens.

A systemic failure

What went wrong? Skipping the several success stories, which are exceptions, what happened to
the third tier may be hypothesised as a systemic failure. While the economic reforms were
championed by the political class and received support from the bureaucracy, there was no
perceptible hand-holding and support by the States to foster decentralised governance. (The
people’s planning in Kerala is a conspicuous exception.) From the beginning, whether it was
postponing elections or the failure to constitute SFCs and DPCs, it became evident that States can
violate the various provisions of Parts IX and IXA with impunity. These are the provisions which
envisage the delivery of social justice and economic development at the local level. It appears that
the judiciary has been indifferent to the two momentous amendments and their potential.

There was no institutional decentralisation except in Kerala. The roles and responsibilities of local
governments remain ill-defined despite activity mapping in several States. States control funds,
functions and functionaries, making autonomous governance almost impossible. Most States
continue to create parallel bodies (often fiefdoms of ministers and senior bureaucrats) that make
inroads into the functional domain of local governments. For example, Haryana has created a
Rural Development Agency, presided over by the Chief Minister, to enter into the functional
domain of panchayats. Legislative approval of these parallel bodies legitimises the process of
weakening decentralised democracy. Increasing allocations to Members of Parliament Local Area
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Development Scheme, or MPLADS, which started in 1993, and their State-level counterparts,
known as the MLALADS, hastened the process of euthanasia. There is no mandate to create a
DPC tasked to draft a district development plan that takes into account spatial planning,
environmental conservation, rural-urban integration, etc. In States like Gujarat, the DPC has not
been constituted. A potential instrument to reduce growing regional imbalances is left to rot.

Continuity and change

Looking back, there was a clear lack of continuity, and change for the better. Following the
Constitution Amendments, Article 280, establishing the Finance Commission, was amended to
add 280 (3) (bb) and (c), designed to empower the third tier. Following the recommendation of the
11th Finance Commission, there were reforms in budget and accounting, and efforts towards
streamlining the financial reporting system at the local level. Even so, there is no credible fiscal
data base and budget system among local governments now. That accountability arrangements
remain very weak even after 25 years shows a lack of will. The 13th Finance Commission made
significant steps to carry forward decentralised governance by linking the grants to local
governments to the divisible pool via Article 275 besides taking various measures to incentivise
the process of decentralisation. The 14th Finance Commission enhanced the grant substantially
but did not take the change forward. The Terms of Reference of the 15th Finance Commission,
which sought to abolish Article 275 and ignore an integrated public finance regime, do not seem to
opt for continuity.

Despite the reservation of seats for Adivasis, Dalits and women, these categories remain on the
periphery, often as victims of atrocities and caste oppression rather than as active agents of social
change. This means that involving women’s agencies and the marginalised to lead social
transformation at the grass-roots level remains an uphill task.

Even after 25 years, local government expenditure as a percentage of total public sector
expenditure comprising Union, State and local governments is only around 7% as compared to
24% in Europe, 27% in North America and 55% in Denmark. The own source revenue of local
governments as a share of total public sector own source revenue is only a little over 2% and if
disaggregated, the Panchayat share is a negligible 0.3% (several States like Rajasthan, Punjab
and Haryana have abolished property taxes and others do not collect taxes). This speaks of the
fiscal weakness of village panchayats.

Local democracy in India is in deep disarray. Will the Prime Minister take time to look into this
pathology and take remedial action in the interest of democracy, social inclusion and cooperative
federalism?

M.A. Oommen is Honorary Fellow, Centre for Development Studies, Thiruvananthapuram
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SC questions passage of Aadhaar Act as Money Bill

The Supreme Court on Wednesday questioned the government’s justification for passing the
Aadhaar Act as a Money Bill.

Countering the Centre’s argument that the sole intent of the Aadhaar Act is to act as a weapon for
delivering subsidies to targeted beneficiaries, the Constitution Bench led by Chief Justice Dipak
Misra pointed to Section 57 of the Act.

This provision contemplates the use of Aadhaar card as an identification document not only by the
government but also by “any body corporate or person.”

“A body corporate? That is as far as you can go away from the concept of a Money Bill,” Justice
Chandrachud challenged Attorney-General K.K. Venugopal, representing the government.

Section 57 says “nothing contained in this Act (Aadhaar Act) shall prevent the use of Aadhaar
number for establishing the identity of an individual for any purpose, whether by the State or any
body corporate or person...”

Mr. Venugopal submitted that the Act’s Preamble itself encapsulates its objective as a legislative
“tool” to provide “good governance, efficient, transparent, and targeted delivery of subsidies,
benefits and services.” The expenditure for these welfare activities would be drawn from the
Consolidated Fund of India.

Below poverty line

Mr. Venugopal said the Act might have several “ancillary provisions,” but taken in its entirety the
Aadhaar Act comes within the ambit of the definition of Money Bill under Article 110 of the
Constitution.

The AG countered that the Act contemplates the plight of 300 million people in the country living
below the poverty line. “Money has to come necessarily from the Consolidated Fund of India to
cover the expenditure of the delivery of targeted subsidies. Not a single provision in the Act is
unnecessary or unrelated to the main purpose/pith and substance of the Act, which is giving
subsidies,” Mr. Venugopal argued.

The AG was countering arguments raised in a petition by Rajya Sabha member Jairam Ramesh
that the Aadhaar Act of 2016 was passed as a Money Bill to “by-pass the scrutiny of the Rajya
Sabha.”

Six circumstances

Mr. Ramesh, represented by senior advocate P. Chidambaram, had earlier argued that a Bill is
declared as a Money Bill only in six specific circumstances or matters incidental to them as
enumerated in Article 110. The Aadhaar law does not relate to any of these circumstances.

The petition had termed the passage of the Aadhaar law a “constitutional fraud.” On March 11, the
Aadhaar Bill was passed by the Lok Sabha after the Speaker ruled it as a ‘Money Bill’. It was then
transmitted to the Rajya Sabha. The Upper House had on March 16 returned the Bill with five
amendments moved by Mr. Ramesh.

END
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Collegium puts off decision on Joseph

Justice K.M. Joseph  

The government’s request to reconsider Justice Joseph came after a delay of three months. In its
communication, the government had argued that Justice Joseph was “at serial number 42” in the
All India High Court Judges’ seniority list. It had reasoned that 11 Chief Justices across various
high courts were senior to Justice Joseph and his parent Kerala High Court was already
“adequately represented” in the Supreme Court and high court chief justiceships.

“Taking into consideration the points mentioned above, the proposed appointment of Shri Justice
K.M. Joseph as a Judge of the SC at this stage doesn’t appear to be appropriate. It would also not
be fair and justified to other more senior, suitable and deserving Chief Justices and sub Puisne
Judges of various High Courts…This proposal for the reconsideration of Shri Justice K. M. Joseph
has the approval of the Hon’ble President and Hon’ble Prime Minister,” the government said in a
letter to CJI Misra.

Meanwhile, the Law Minister denied that Justice Joseph’s elevation was opposed because he
quashed President’s Rule in Uttarakhand and restored the then Congress government in the
State. “I wish to deny with all authority at my command. It has nothing to do with that at all. A
proper government with 3/4th majority has been elected in Uttarakhand. Second that order (of
Justice Joseph) was confirmed by Justice J.S. Khehar of the SC, who had also set aside the
National Judicial Appointments Commission Act. Yet he became the CJI in the NDA government.
Therefore, I deny these insinuations.”
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Dilemmas in civil services selection

About 1,000 young men and women got the nod a few days ago from the Union Public Service
Commission (UPSC) for induction into the Indian Administrative Service, Indian Police Service,
and other services. This was at the end of a tough three-stage selection process, in which more
than 4,50,000 candidates appeared at the first stage, a written test called the Prelims. Only about
13,000 made it to the written main examination, and 2,500 to the final interview stage.

Selection process

We should be grateful that we have such a rigorous process to choose those who’ll occupy vital
positions in the higher echelons of the bureaucracy. Some five decades ago, when I took the
examination, only about 10,000 competed for a little less than 1,000 openings. Interestingly, a
candidate can now take the examination in his or her native language. Surprisingly, this facility is
availed of only by a few. This will not change as long as our university education remains English-
oriented. Despite all this flexibility, the current examination is extremely tough to crack, and it holds
many surprises to a candidate who appears for the first time.

It’s gratifying that the entire selection process has till now not been hit by any scandal, something
very few other prestigious systems of recruitment in the country can claim. Also, the UPSC has
had an enviable record of relative freedom from graft and politics, against the sordid image of most
of the Public Service Commissions in the States, where jobs have often been sold.

We can certainly have a more representative bureaucracy. Given the skewed selection decades
ago, when the urban elite and middle classes managed to hog the services, we have come a long
way to recognise and respect the diversity that is Bharat. This year, many of those selected were
from rural areas; 120-odd were from the minority communities. Who can take exception or be blind
to this inclusive nature of selection? We would like to see more from these groups. Any attempt to
prescribe quotas among these groups will, however, be undesirable, apart from being
unconstitutional. Of the successful candidates, 240 were women. We need to have a greater
number of women.

Several fault lines

All this does not mean that we have a faultless system that offers no scope for improvement. A
widely prevalent criticism is the pushing up of the age limit and the number of times a candidate
may take the examination. Recent years have seen older candidates succeed. This has certainly
had a negative impact on the utility of training.

I don’t want to undermine the talent or sheer perseverance of those who get appointed in their
thirties. What is disconcerting is the baggage that these recruits bring and the possibility that they
may not be receptive to new inputs offered by a modern training programme. Is there, therefore,
not a case for lateral entry through another set of examinations, whereby older individuals with
past job experience can still get into the civil services at appropriate levels?

There are two issues which are worrying. There is a certain lack of sensitivity to the needs of the
common man, even among recruits from the lower economic stratum and those who have a rural
upbringing. You will comprehend this harsh reality if you go to the grassroots of village
administration, including the police. It is precisely to extirpate this phenomenon of bias against the
rural poor that we welcomed the changing profile of the civil service. If the rural inductees to the
IAS and IPS do not empathise with the villager, who will?
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Public servant corruption is still a harsh reality in urban and rural settings. While the intensity of
this evil has come down appreciably in the Central government, the picture remains largely
unchanged in the States. A 33-year-old IPS trainee in Maharashtra was recently caught
demanding a 3 lakh bribe through an agent. An even more strident complaint against young
recruits is their lack of preparedness to cope with political interference in day-to-day
administration. Here again the fault is more with our vague training inputs and the leadership. Until
we have an honest and fearless civil service we will not have fulfilled the dream of Sardar Patel, to
whom a strong bureaucracy was the sine qua non of democracy.

R.K. Raghavan, a former CBI Director, is currently India’s Ambassador to Cyprus. The views
expressed here are personal
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Telecom panel okays post of ombudsman

Aruna Sundararajan  

In a major relief to consumers, the Telecom Commission on Tuesday gave its nod to a proposal
for setting up an ombudsman for resolution of grievances of telecom consumers.

“… this has been a long-pending demand. There are about 10 million grievance and complaints
per quarter from telecom consumers. The proposal was cleared today[Tuesday],” Telecom
Secretary Arun Sundararajan said. “This will bring in a much better and more satisfactory
grievance redressal system in the telecom sector,” she added.

Asked if the Ombudsman would have the power to levy penalty, she said: “This will have to be
worked out by TRAI but obviously it will have to be an effective ombusdsman.” As per TRAI’s
recommendations, to function as an effective body, the ombudsman should have the power to levy
penalties on telcos.

Under the new mechanism, consumers can first approach the operator. If dissatisfied, they can
then approach the Consumer Grievance Redressal Forum. Final appeals can be taken to the
Ombudsman.
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Was the Centre right in resisting Justice Joseph’s elevation?

Justice K.M. Joseph. File   | Photo Credit: PTI

YES

The Centre is reclaiming lost constitutional space from the judiciary

K. Parameshwar

The Union government’s request to the collegium to reconsider the latter’s recommendation to
appoint Justice K.M. Joseph to the Supreme Court has only reaffirmed the belief that the
Constitution continues to be a contested space. Granville Austin, a scholar of the Indian
Constitution, described the differing views of the judiciary and Parliament on the Constitution’s
interpretation and scope as a struggle for the custody of the Constitution. It must be recollected
that the judiciary, through interpretative gymnastics, hijacked the constitutional space of the
executive in the matter of appointment of judges to the constitutional courts.

While doing so, it consistently ignored the fact that the Constituent Assembly had categorically
rejected the proposal to vest the Chief Justice with veto power over appointments.

Ceding constitutional space

Successive Central governments have further ceded constitutional space to the judiciary by
abdicating their duty to seek clarifications about the nature of appointments recommended by an
opaque body. Denying the Centre the right to ask questions furthers an isolationist view of judicial
independence, which does not bode well for a constitutional system of checks and balances. The
Centre ought not to be accused of incursion into judicial independence since the Supreme Court
itself had recognised the government’s right to send back recommendations in the Second
Judges’ Case and Third Judges’ Case.

The rule of seniority as a criterion for elevation to the Supreme Court has been recognised by the
Supreme Court in the Second Judges’ Case and Third Judges’ Case. The collegium is duty-bound
to justify why it chose to ignore the seniority of not one or two but 11 Chief Justices for elevation to
the Supreme Court. The collegium cannot, with respect, simply state that Justice K.M. Joseph is
“more deserving and suitable” than other judges. It should also justify why it chose to recommend
only two names when there were six vacancies in the Supreme Court on the date of the
recommendation. Withholding other names would have a definite impact on the seniority of the
remaining judges, when they are appointed. Perhaps the collegium will also have to explain why it
chose to delay the recommendation to two vacancies for a considerable period of time, and why it
continues to delay recommendations to other vacancies.

The seniority criterion could have been ignored in case the Supreme Court felt that the diversity
quotient would increase. When two judges from Karnataka were sworn in in February 2017, there
was no representation from the State at that point of time, and the appointments furthered diversity
in more than one way.
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Similarly, seniority was overlooked to give representation to Himachal Pradesh and Bihar when
Justices Navin Sinha and Deepak Gupta were elevated on the same day. The instance of Kerala
having three judges during the tenure of Chief Justice of India Balakrishnan also overlooks the fact
that two of them belonged to communities that were not represented in the Court at that time. All
the three instances pointed out by Kapil Sibal in his article in The Hindu (Editorial page – “A
dangerous incursion”, May 1, 2018) do not substantiate the argument he makes.

It is time to address the issue of representation of the oppressed communities on the Bench, not
just in the Supreme Court but across High Courts. Denying them representation, while repeatedly
making appointments of the legal elite, would only turn the court into “a self-perpetuating
oligarchy”, as warned by the late Justice Ratnavel Pandian in the Second Judges’ Case.

K. Parameshwar is an advocate in the Supreme Court

 

NO

This attempt by the government to usurp power undermines the judiciary’s independence

Alok Prasanna Kumar

There is no legal or constitutional basis for the Union government to return for reconsideration to
the collegium of the Supreme Court the nomination of Justice K.M. Joseph. The “reasons” offered
by the government are completely outside the scope of the limited grounds for such
reconsideration recognised by the Supreme Court in the Second and Third Judges’ Cases.

The limited grounds on which a nomination may be returned are: (a) Non-consideration of the
opinion of the judges of the Supreme Court in the collegium; (b) non-fulfilment of the constitutional
eligibility criteria; (c) any material related to antecedents or health that was not considered by the
collegium relating to suitability of the judge that the collegium was not privy to; (d) if the tenure of
the judge of the Supreme Court is likely to be extremely short.

Not a recommendatory body

None of these grounds has been mentioned by the Union government in its letter to the Chief
Justice of India rejecting the nomination of Justice Joseph. Any contention that the reasons for the
return of the nomination is in accordance with the established procedure or the Constitution is
utterly specious. It is not for the Union government to decide whether seniority should prevail over
ability, and what the diversity of the court should be in terms of regional and minority
representation. These criteria are to be applied only by the Chief Justice of India in consultation
with the judges of the Supreme Court who constitute the collegium, based on their best
understanding of the needs of the judiciary.

What the Union government has effectively done in the present case is to attempt to exercise a
self-given right of “appeal” over the appointment of judges to the Supreme Court — that the Union
government, and not the collegium, will decide the suitability of judges to the Supreme Court. This
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act threatens to reduce the collegium to merely a recommendatory body which has no final say in
who gets to be a judge of the Supreme Court. The Union government is, in effect, trying to
overturn the dicta of the Supreme Court in the Second Judges’ Case and the Third Judges’ Case
in an underhanded manner. This attempt at a naked usurpation of power by the Union government
undermines the independence of the judiciary.

The Uttarakhand judgment

This is even more obvious when one sees the track record of the judge in whose case the Union
government wishes to exercise this power. It is no secret that Justice Joseph’s judgment as the
Chief Justice of Uttarakhand put paid to the Union government’s efforts to impose President’s Rule
in Congress-ruled Uttarakhand. Justice Joseph’s judgment stuck to the letter of the law and the
Constitution and was upheld eventually by the Supreme Court. This is not even the first time in its
tenure that the present government has attempted to do so.

The last two years have not been the best as far as the credibility of the judiciary in general and
the Supreme Court in particular is concerned. With the ongoing internal strife, allegations of
criminality and opacity in questionable administrative practices, the judiciary’s image has taken a
battering. Much of this is self-inflicted — borne out of a refusal to keep up with the times when it
came to demands of accountability and transparency. Even so, it is expected that the collegium
will reiterate the recommendation to elevate Justice Joseph to the Supreme Court. In times such
as these, it is nothing short of its duty to do so.

Alok Prasanna Kumar is an advocate and a senior resident fellow at the Vidhi Centre for Legal
Policy

 

IT’S COMPLICATED

The government has so far complied with a minimal threshold of legality

Tarunabh Khaitan

First, in returning the collegium’s recommendation to elevate Justice K.M. Joseph to the Supreme
Court, the government has so far complied with a minimal threshold of legality, but its failure to
accept a reiterated recommendation will be illegal. Second, while segregating a recommended
name from an empanelled list is not illegal, it breaches a constitutional convention. Third, the
government seems to have acted in bad faith.

On legality

The current law on higher judicial appointments is contained in the Second Judges’ Case and the
Third Judges’ Case. The government’s attempt to change this law by a constitutional amendment
was rebuffed by the Supreme Court in 2015. The government’s understanding of the two ‘Judges’
Cases’ is codified in a Memorandum of Procedure (which itself has no legal authority). Although
the 2015 judgment called for incremental reform, any change beyond the parameters fixed by the



cr
ac

kIA
S.co

m
crackIAS.com

Judges Cases will either need modification by a larger Supreme Court Bench or a valid
constitutional amendment.

The two Judges Cases held that the Constitution requires primacy of the judiciary — represented
by a collegium of senior judges — in decisions concerning appointments to the higher judiciary.
The government has the power in “exceptional cases alone”, for stated “strong cogent reasons”, to
resist a recommendation by the collegium. However, if the collegium reiterates its
recommendation, the government must accept. The government’s reasons for returning Justice
Joseph’s file demonstrably fail to satisfy the “strong, cogent and exceptional” standard. As such,
should the collegium reiterate its recommendation, the government will no longer have a legal
option to continue to resist.

Constitutional governance requires not just formal laws but also a number of constitutional
conventions and practices that develop organically around these laws. Conventions acquire
precedential authority after consistent compliance over time. Any constitutional actor who
breaches them may be legitimately criticised for having acted improperly.

When the collegium recommends multiple nominees in a single list, it has become convention that
the government should decide on the list collectively. Segregating a list affects the seniority of the
disfavoured nominee vis-à-vis other nominees, and therefore her chances of becoming Chief
Justice. Therefore, in 2009, the UPA government waited for the collegium to drop the
objectionable nominee (Justice Dinakaran) and reissue another list of four remaining nominees
before elevating them. In 2014, the Modi government breached this convention by segregating
and returning Gopal Subramanium’s name from a recommended list of four nominees, while
elevating the other three. The then CJI, R.M. Lodha, warned against the repetition of such
segregation. By segregating Justice Joseph’s name from a list of two nominees, the government
has breached the convention again.

In bad faith

Since 2016, the government has ignored a collegium recommendation for Justice Joseph’s
transfer to the Andhra Pradesh High Court (that he sought on health grounds). Its ostensible
reasons to resist his Supreme Court elevation apply equally to several other unresisted elevations.
Its hostility appears to stem from Justice Joseph’s invalidation of its imposition of President’s Rule
in Uttarakhand in 2016. Mr. Subramanium’s file was also returned citing flimsy grounds. The real
reason, allegedly, was his role in seeking justice in the Sohrabuddin murder case. Circumstantial
evidence in both cases points to bad faith and partisan motives.

If pliability to the government/ruling party becomes a precondition for appointments, judicial
independence is truly endangered. It is imperative, therefore, that on the matter of Justice
Joseph’s elevation, the collegium must not blink.

Tarunabh Khaitan is Associate Professor in Law, University of Oxford and University of Melbourne
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Was the Centre right in resisting Justice Joseph’s elevation?

The Union government’s request to the collegium to reconsider the latter’s recommendation to
appoint Justice K.M. Joseph to the Supreme Court has only reaffirmed the belief that the
Constitution continues to be a contested space. Granville Austin, a scholar of the Indian
Constitution, described the differing views of the judiciary and Parliament on the Constitution’s
interpretation and scope as a struggle for the custody of the Constitution. It must be recollected
that the judiciary, through interpretative gymnastics, hijacked the constitutional space of the
executive in the matter of appointment of judges to the constitutional courts.

While doing so, it consistently ignored the fact that the Constituent Assembly had categorically
rejected the proposal to vest the Chief Justice with veto power over appointments.

Ceding constitutional space

Successive Central governments have further ceded constitutional space to the judiciary by
abdicating their duty to seek clarifications about the nature of appointments recommended by an
opaque body. Denying the Centre the right to ask questions furthers an isolationist view of judicial
independence, which does not bode well for a constitutional system of checks and balances. The
Centre ought not to be accused of incursion into judicial independence since the Supreme Court
itself had recognised the government’s right to send back recommendations in the Second
Judges’ Case and Third Judges’ Case.

The rule of seniority as a criterion for elevation to the Supreme Court has been recognised by the
Supreme Court in the Second Judges’ Case and Third Judges’ Case. The collegium is duty-bound
to justify why it chose to ignore the seniority of not one or two but 11 Chief Justices for elevation to
the Supreme Court. The collegium cannot, with respect, simply state that Justice K.M. Joseph is
“more deserving and suitable” than other judges. It should also justify why it chose to recommend
only two names when there were six vacancies in the Supreme Court on the date of the
recommendation. Withholding other names would have a definite impact on the seniority of the
remaining judges, when they are appointed. Perhaps the collegium will also have to explain why it
chose to delay the recommendation to two vacancies for a considerable period of time, and why it
continues to delay recommendations to other vacancies.

The seniority criterion could have been ignored in case the Supreme Court felt that the diversity
quotient would increase. When two judges from Karnataka were sworn in in February 2017, there
was no representation from the State at that point of time, and the appointments furthered diversity
in more than one way.

Similarly, seniority was overlooked to give representation to Himachal Pradesh and Bihar when
Justices Navin Sinha and Deepak Gupta were elevated on the same day. The instance of Kerala
having three judges during the tenure of Chief Justice of India Balakrishnan also overlooks the fact
that two of them belonged to communities that were not represented in the Court at that time. All
the three instances pointed out by Kapil Sibal in his article in The Hindu (Editorial page – “A
dangerous incursion”, May 1, 2018) do not substantiate the argument he makes.

It is time to address the issue of representation of the oppressed communities on the Bench, not
just in the Supreme Court but across High Courts. Denying them representation, while repeatedly
making appointments of the legal elite, would only turn the court into “a self-perpetuating
oligarchy”, as warned by the late Justice Ratnavel Pandian in the Second Judges’ Case.

Receive the best of The Hindu delivered to your inbox everyday!
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Harming the nation

From driverless cars to smart speakers, ieDecode demystifies new technology

The first blow to the independence of the judiciary came in 1973 with the supersession of the three
senior-most judges of the Supreme Court because they had ruled against the government. Two
years later, the setting aside of Indira Gandhi’s election by the Allahabad High Court eventually led
to the Emergency and a large number of political opponents being detained without any trial under
the infamous Maintenance of Internal Security Act, 1975 (MISA). Several high court judges struck
down these orders. Sixteen of them were transferred without their consent. The names of 40 more
judges to be transferred were leaked, clearly indicating that any adverse ruling would not be
tolerated.

On April 28, 1976, in the ADM Jabalpur case, the Supreme Court held that, during the Emergency,
no detention could be challenged in any high court even if it was mala fide and illegal. Justice H R
Khanna dissented from this much criticised majority view and paid the heavy price of being denied
the office of Chief Justice of India; he was superseded by Justice M H Beg. For thousands of
persons, who were detained, the door to judicial relief was closed. They remained in jail without a
trial till the Emergency was lifted in 1977.

After the Emergency, Justice N L Untwalia recorded with “utmost responsibility” that these
transfers “had shaken the very foundation and structure of an independent judiciary throughout the
country”. In addition to damaging the judiciary, the 42nd Amendment drastically cut down the
powers of the high courts and the Supreme Court. Jurist H M Seervai called this amendment
“outrageous” but mercifully, Mrs Gandhi was voted out in 1977 and the new Janata government
undid most of the constitutional damage.

From 1977 till 1980, the Supreme Court partly reclaimed its prestige by a series of landmark
decisions. In 1980, Mrs Gandhi came back to power and the assault on the independence of the
judiciary was renewed by a controversial letter written by the government itself requiring, as a
condition of appointment, the consent of newly appointed judges to be transferred to the other high
courts.

The transfer policy was unfortunately upheld in S P Gupta v. Union of India, popularly called the
First Judges’ Case, which granted the executive the final say in judicial appointments. Armed with
this power, Mrs Gandhi effectively rejected the recommendation of the CJI no less than five times
in 1983 alone. After her untimely demise in 1984, only two recommendations were not accepted
between 1985 and 1991.

Alarmed at the executive interference, the Supreme Court devised the collegium system in 1993,
giving itself the primacy and the final say in the appointment of the high court and Supreme Court
judges. The governments — at the Centre and the states — also had important consultative roles
because, as the Supreme Court noted, it would often be aware of certain antecedents or
information relating to the individual candidates, which may require particular recommendations to
be reconsidered.

This process enabled the executive to raise their objections and require the collegium to
reconsider the name of the particular candidate. However, if the collegium reiterated its
recommendation, the candidate has to be appointed without demur. This method continued until
the 99th Amendment to the Constitution, which proposed a National Judicial Appointments
Commission (NJAC) to substitute the collegium. Unfortunately, the proposed amendment had
several drafting flaws, which led to the NJAC being held unconstitutional and the restoration of the



cr
ac

kIA
S.co

m
crackIAS.com

collegium system.

In the past, judgments, which invalidated any policy or reforms proposed by the government, were
responded to by appropriate amendments. This method was rightly followed by Jawaharlal Nehru,
amending the Constitution 17 times in 15 years (1950-1965), to overcome adverse judicial verdicts
and implement legislation mainly relating to the zamindari abolition and agrarian reforms. These
amendments, to the credit of the Supreme Court, were mostly upheld. The unfortunate response
of Mrs Gandhi was not merely to overrule the judgments but to attack independent judges as well.

In 2014, the clear majority of the BJP-led alliance provided a golden opportunity to repair the past
damage as it was not hamstrung by the compulsions of coalition politics. Respecting the judiciary
would have enhanced the prestige of the government. Sadly, the new tactics are either deliberate
inaction and, in some cases, outright violation of constitutional norms. The last few years have
seen a huge rise in the number of vacancies reaching a staggering 40 per cent level at the high
courts. The Supreme Court will soon witness a large number of vacancies as well. It has been
reported that more than 140 candidates approved by the collegium are pending with the
government.

Apart from inaction, what is more worrisome is a deliberate refusal to implement the decisions of
the collegium. An additional judge is recommended to be made permanent by the collegium but
the shocking response is to make him an additional judge again even after reiteration. When the
name of one high court chief justice is recommended for elevation to the Supreme Court,
untenable reasons are given for not appointing him particularly when six vacancies exist.

Strangely, the issue of regional representation and lack of SC/ST candidates was not seen as an
objection to the clearance of the candidate from the Bar. And the direct correspondence with the
Karnataka chief justice to reinvestigate a complaint that had already been found to be untenable
by the collegium was a serious transgression of constitutional propriety. On May 2, the collegium
has sadly deferred the decision of the appointment of Justice K M Joseph despite its earlier
decision affirming his suitability.

Woe betide a government that refuses to learn the lessons of history. The assault on the judiciary
between 1973-1984 actually did more harm to the nation. In the end, we cannot today have an
independent judiciary unless the collegium system is respected and the decisions of the collegium
are implemented without delay. If the ruling party finds the collegium system distasteful, the
remedy is to pass another constitutional amendment and replace it with a Judicial Appointments
Commission that will pass constitutional muster.

The model recommended by the Venkatachaliah Commission can be implemented to replace the
collegium. But it is impermissible to not amend the Constitution but simultaneously and
consistently adopt a confrontational attitude with the collegium. For the present, the collegium
must assert its independence before its own importance is eroded by repeated inaction and
deliberate defiance. Lord Hewart famously remarked that justice should not only be done, but
should manifestly and undoubtedly be seen to be done. Under our Constitution, the judiciary must
not only be independent, but should manifestly and undoubtedly be seen to be independent. And
the responsibility for that rests primarily with the collegium.
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Defying the logic of democracy: on simultaneous polls

Intent on creating a unified India through the adoption of one language, one dominant religion, one
culture, one nation, one tax, and now one poll, the Bharatiya Janata Party seeks nothing less than
the renegotiation of the basic terms of the political contract that inaugurated democracy in the
country.

Inherent problems

A great deal has been written and said on the advantages and disadvantages of simultaneous
elections ever since Prime Minister Narendra Modi began to speak of this practice as a good thing.
Commentators charge the government with institutionalising managed democracy and with
double-speak. Instead of scheduling simultaneous elections to the Himachal Pradesh and Gujarat
Assemblies in late 2017, the Election Commission held the Gujarat polls a month later in
December, for obvious reasons. The argument that simultaneous elections will prevent corruption,
and improve administrative efficiency has been dismissed as flimsy.

There is another objection to the proposal that should be, perhaps, taken seriously. The
implications of holding simultaneous elections to the Parliament and State Assemblies run
contrary to the spirit of democracy, as well as that of federalism. Admittedly, Mr. Modi does not
want to touch the relationship between the Central and State governments. What he wants is clear
and undisturbed five years of rule between elections, so that his projects of governance can be
consolidated.

In other countries we have seen the rhetoric of governance replace the logic of democracy. We
have arrived at the same juncture. In fact, we are already there since the time this government
took over in 2014. Arguments that juxtapose governance and democracy simply overlook the fact
that governance is about administration, democracy is about popular sovereignty. We expect
governments to give us good governance, but not at the cost of democracy. In contemporary
history, populist leaders have rallied people around the banner of good governance, but forgotten
the D of democracy. We might need to remember the basics of the system.

Democratic concepts

Democracy is a protean concept, justified for many reasons, and some of these reasons are
purely instrumental. Democracy, for instance, enables a peaceful transfer of power from one
political elite to another. It is, relatively speaking, more economical than authoritarian
governments, which spend an inordinate amount of money in suppressing dissent. And above all,
democracy provides legitimacy and enables accumulation of power in the name of ‘the people’.
The idea that democracy is valuable because it secures a designated good, however, poses a
dilemma. If tomorrow a benevolent despot provides these goods, is democracy dispensable?

Democrats will have to find reasons why democracy is a good in itself and not because it leads to
desired outcomes. Arguably, democracy is a good because it initiates, fosters and sustains a
conversation between the rulers and the ruled. Elections constitute definitive moments in this
conversation. They (a) enable the selection of candidates who will speak for and to the citizens;
and (b) allow citizens to hold representatives responsible. That is, elections ensure a necessary
correlation between the interests of the citizens and the accountability of the ruling class.

In between elections, citizens can hold the rulers responsible for all acts of omission and
commission through participation in movements, campaigns and other modes of representation in
civil society. Citizens and their representatives thus engage in permanent conversations. Elections
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facilitate and develop the conversation between citizens and representatives. Elections are not
equivalent to democracy; they are a definitive component of the democracy project.

Unlike direct democracy, modern democracies are based upon the principle of representation. All
elected representatives ‘stand in’ for their constituents in legislatures, but the responsibility of the
ruling party is much more. It has to represent the interests of even those citizens who did not vote
for it. If it fails to do so, and if the Opposition can muster the numbers in the legislature, it can vote
the government out and provide an alternative government. Alternatively, the country can go to the
polls to elect a new government. Under the proposed scheme, if the government fails to heed the
mandate given by citizens, but the Opposition cannot offer an alternative government, and
elections cannot be held before the stipulated time, the government will continue to rule, but
illegitimately. This is the conundrum of simultaneous elections.

Accessible governments

Representative democracies are based upon two crucial preconditions. One of these
preconditions is that citizens must be well-informed on affairs of the state, the region, the local,
and the global, before they make choices that are reasonably intelligent. In large and unwieldy
societies like India, citizens should be able to distinguish between national issues, for example
foreign policy and defence, and local issues that affect their quotidian lives, lack of education and
health, the pathetic state of roads and water bodies, provision of infrastructure, and ease of living
one’s life in relative autonomy from political intervention. The case for a federal form of
government is constructed precisely on the need for decentralised power, decentralised finances,
and accessible governments. Across the world the trend is towards regional autonomy. In India
where this demand has acquired serious proportions in many parts of the country, any push
towards the standardisation of elections will exacerbate the problem.

Two, citizenship lies at the heart of electoral democracy. Citizens are stake-holders in the political
system — therefore, they have the right to participate in processes of decision-making that affect
them individually and collectively. Participation in national and State elections expands the spaces
of citizenship. Imagine the dismal political scenario if the timing of all elections is controlled. No
periodic elections, no sound, no fury, no old and tired political agendas we attack, no new faces in
politics, no stand-offs, no colour, no band, baaja and baraat. Indians will be deprived of the very
things they love about elections: intense political theatre. When the curtain drops we the,
otherwise, disempowered decide the fate of those very politicians who disregard us most of the
time. This is the time to choose who we want to enter into a conversation with.

If citizens have a right to exercise control on the representative, or the political party of which she
is a part, they should be given an opportunity to do so through frequent elections. There is nothing
like the electoral arena to expose politicians and party agendas to popular judgment. This keeps
the conversation on democracy going. It keeps up the pressure on the representative to deliver on
promises. A fixed system of elections provides representative with a god-given chance to ignore
the constituency for five years and come back only during the silly season.

Polls a good force

Finally, many and repeated elections are good for democracy for another reason. Democracy is
not based upon faith in representatives, it is based on suspicion. That is why we feel the need to
stalk and monitor our representatives. Suspicion, as Demosthenes, the Athenian statesman and
orator (384-322 BCE) wrote, is the best protection against despots. We should have the
opportunity of dismissing the very candidate we voted for in the previous election. We should be
provided with the chance of vesting our confidence, provisionally, in another set of candidates.
Political sociologists call this phenomenon the circulation of elites. We don’t trust our
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representatives. We subject them to reasoned scepticism. This is the best protection against
managed democracy.

Neera Chandhoke is a former Professor of Political Science at Delhi University
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The Citizenship (Amendment) Bill, 2016

Security / Law / Strategic affairs

The Citizenship (Amendment)
Bill, 2016
Highlights of the Bill

The Bill amends the Citizenship Act, 1955 to make illegal
migrants who are Hindus, Sikhs, Buddhists, Jains, Parsis and
Christians from Afghanistan, Bangladesh and Pakistan, eligible
for citizenship.

●

Under the Act, one of the requirements for citizenship by
naturalisation is that the applicant must have resided in India
during the last 12 months, and for 11 of the previous 14 years. 
The Bill relaxes this 11 year requirement to six years for persons
belonging to the same six religions and three countries.

●

 The Bill provides that the registration of Overseas Citizen of
India (OCI) cardholders may be cancelled if they violate any law.

●

Key Issues and Analysis

The Bill makes illegal migrants eligible for citizenship on the
basis of religion. This may violate Article 14 of the Constitution
which guarantees right to equality.

●

The Bill allows cancellation of OCI registration for violation of any
law. This is a wide ground that may cover a range of violations,
including minor offences (eg. parking in a no parking zone).

●

Read the complete analysis here

Current Status: Pending
Ministry: Home Affairs

Stage Date
Introduction July 19,

2016
Com. Ref. Aug 12,

2016
Com. Rep. By First day

of the last
week of the
Monsoon
Session,
2018

Lok Sabha Introduced
Rajya Sabha

Relevant Links

  PRS Legislative
Brief  (514 KB)

       (702 KB)

  PRS Bill Summary  (411
KB)

      (140 KB)

  Bill Text  (101 KB)

     (345 KB)

  Foreigners Act and
Passport Act Notification July
2016  (172 KB)

  Foreigners Act and
Passport Act Notification
September 2015   (202 KB)

Related news articles

Consensus bid against
citizenship bill, Telegraph,
Oct 26, 2016

Simply put: Understanding
issues of illegal migration
in new Citizenship Bill,
Indian Express, Oct 25,
2016



cr
ac

kIA
S.co

m
crackIAS.com

Citizenship Bill: House
panel is missing the wood
for the trees, Hindustan
Times, Oct 17, 2016

A communal bill: Don’t
grant citizenship on
religious lines, it goes
against the idea of India,
Times of India, Oct 17,
2016
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Architecture for privacy

From driverless cars to smart speakers, ieDecode demystifies new technology

The debate engendered by the identity project has propelled us from being a predominantly pre-
privacy society to one in which privacy protection in digital databases has emerged as a major
national concern. The welcome and scholarly Supreme Court judgment on the right to privacy has
made it abundantly clear that privacy protection is imperative, and any fatalistic post-privacy world-
view is untenable. Informational self-determination and the autonomy of an individual in controlling
the usage of personal data have emerged as central themes across the privacy judgment.

This provides us with a unique opportunity to take a fresh look at the design of digital services in
India. On the one hand, we should have stricter provisions than the sector-specific standards in
the US, where not only are identity theft rates unacceptably high, but also from where some of the
world’s largest corporate panopticons like Google and Facebook have grown more or less
unchecked.

On the other hand, India should ideally have a more innovation-friendly setup than what the
European General Data Protection Regulation (GDPR) can offer, which perhaps is unduly
restrictive but is unlikely to be commensurately effective. Moreover, our designs need to be
especially sensitive to our large under-privileged population, which may not have the necessary
cultural capital to deal with overly complex digital setups.

Recording transactions with a digital identity projects an individual into a data space, and any
subsequent loss of privacy can happen only through the data pathway. Hence data protection is
central to privacy protection insofar as databases are concerned. The critical challenge in the
design of a data protection framework is that the main uses of digitisation — long-term record
keeping and data analysis — are seemingly contradictory to the privacy protection requirements.

The most common fear of digitisation is that of mass surveillance. Databases linked by unique
identities can possibly create an infrastructure for totalitarian observation of citizens’ activities
across different domains. The mere existence of such infrastructure, if unrestricted, can potentially
disturb the balance of power between the citizens and the state, stifle dissent and be a threat to
civil liberty and democracy. Several commentators have used clichéd metaphors like the Orwellian
big brother or panopticon to describe the situation.

A more common and subtle manner of erosion of privacy is by the way of losing control of
informational self-determination both to the state and to other seemingly mysterious, uncaring and
opaque bureaucracies. Often there is no obvious invasion of privacy, but one may sometimes
become unsure about what information about her is being used by the state and other
bureaucracies and for what purposes.

Kafkaesque is an appropriate metaphor that has sometimes been used to describe the situation.
Not only can personal information leach out and be used by unpredictable entities in unpredictable
ways, but one can also be mis-profiled, wrongly assessed or even influenced using out-of-context
data, without being able to control such actions or sometimes even being aware of them.
Indiscriminate or unethical use of machine learning can also lead to profiling and privacy violations
whose consequences are not immediately obvious.

Exclusions and denials because of poorly thought out use cases, like perhaps because
fingerprints do not match, are more direct violations. Such callous omissions can even be threats
to liberty and life. Traditional approaches to protection of rights have been less than effective,
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anywhere, mainly because the enforcement methods have been weak.

When participation is voluntary, privacy self-management through notice and informed consent;
collection, purpose and storage limitation; transparency; and individual participation through opt-in
and opt-out have been advocated as foundational principles for privacy protection. However,
notice and consent are usually ineffective because of information over- load, choice limitation and
consent fatigue — as is often demonstrated by the customary negligent clicking of “I Agree”.

The mandatory use of digital identities requires clearly establishing a legitimate state interest and
enacting a proportional and just law. The role of consent in such situations is minimal, but
collection and purpose limitation are important operative principles and citizen’s basic rights still
need to be protected. However, the state’s understanding of and respect for this principle has
often been questionable.

Also, in either case, recognition and acknowledgement of purpose extensions have almost always
been problematic.
The European GDPR proposes the right to explanation as a countermeasure to indiscriminate and
biased machine learning applications. However, predictive analytics rarely support causal
reasoning and, without an expert audit of algorithmic and data biases, the explanations will most
likely turn out to be inane.

Effective data protection in India will require a strong regulatory framework with a hierarchy of data
regulators that can protect our basic rights irrespective of our understanding of complex digital
setups and levels of consent. Also, any solution that is solely based on detection of privacy
violations and subsequent punitive actions is unlikely to be effective, mainly because the causal
effects of privacy violations, especially of the Kafkaesque types, cannot be easily and immediately
determined. What is required is an online architectural solution that prevents privacy invasions in
the first place.

Not only do the data regulators require independent authority, but they also need to actively
participate in the data protection architecture. Apart from determining the fairness of algorithms
and use cases, they need to play two other main roles. The first should be to determine, and
explicitly list out, authorisations for data access for various data processing functions based on a
rights-based principle in addition to consent. Purpose limitation needs to be built into such
authorisations, and all-purpose extension requirements must be explicitly considered. The second
role should be to ensure that data can be accessed only through audited, pre-approved and
digitally signed computer programs after online authentication and verification of the authorisations
presented. Both the data regulator and the data controller should maintain non-repudiable logs of
all data accesses, and neither should be able to access the data independent of the other.

The technology to support such regulatory functions exists, what is necessary now is an effective
and rights-based data protection law, and the will to build the required regulatory capacity?
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Forging peace in Nagaland

 

Reams have been written about the Framework Agreement signed on August 3, 2015 between
Union government and the National Socialist Council of Nagalim (Isak-Muivah), or NSCN-IM. The
agreement has raised expectations among the Naga people but also apprehension in
neighbouring Assam, Arunachal Pradesh and Manipur, and rightly so. States that have been
created after due consideration of a number of factors and their geographical boundaries clearly
mapped out can hardly be expected to take kindly to any attempt at rearranging those boundaries.
But let’s look at whether this is the only sticking point or if there are issues too — between the
protagonists of the Naga peace talks, the NSCN-IM, and Delhi.

The two sides

A section of articulate Nagas who have questioned the secrecy around the Framework Agreement
believe that its terms need to be discussed and debated. However, this elite conveniently forgets
that we are, even today, ruled by a plutocracy and that large sections of the population have and
have had no say in matters affecting their lives. So what democracy are they talking about? Is it
only the Framework Agreement that will change the entire contour of their present existential
crisis? I have my doubts.

Most in Nagaland speak with derision about the NSCN-IM because it is led by Th. Muivah, a
Tangkhul Naga from Manipur. The question often asked on social media is,why should a Tangkhul
Naga decide the future of the Nagas of Nagaland vide the Framework Agreement? But the counter
question is why not?

It is true that the NSCN-IM had, for several decades, used the gun to silence its detractors, and
indulged in large-scale extortion and imposed its diktat on the Nagas. It has also tried to sabotage
platforms such as the Forum for Naga Reconciliation for alternative discourses on the peace
process. But to be fair to the NSCN-IM, its leaders have remained steadfast to the goal of wresting
an “honourable settlement” for the Naga people from the Government of India.

In the Indian establishment too, there are layers of prejudice as far as the Naga demand is
concerned. There are some in the security establishment and the political dispensation who
dismiss outright Naga claims of a “unique history,” instead of trying to understand where this claim
arises from.

Lessons from JP

It is to the credit of democratic India that it produced a statesman like Jayaprakash Narayan (JP)
who, in his interactions with the Nagas, showed incredible comprehension and empathy about
their history and origin. JP traversed the length and breadth of Nagaland, later bringing out a book,
Nagaland Mein Shanti Ka Prayas (The Attempts to Forge Peace in Nagaland). He was perhaps
one of the first national leaders to argue about a civilisational unity in India which preceded its
political unity. JP was speaking about all the tribes inhabiting India’s easternmost periphery, much
before the term “India” was coined to define this country. Even today the tribes of this region are
not influenced by the “Indian” culture. They are proud inheritors of a unique culture.

Today it is those in Naga civil society and political leaders who make visits to Delhi to prevail upon
the ‘Indian’ establishment to take a more pragmatic view of the peace deal and not regurgitate the
idea that India must settle all contentious issues on the basis of the Constitution. The Nagas
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contend that they never signed the Instrument of Accession to India (which the Khasi chieftains of
present-day Meghalaya and the Maharajahs of Manipur and Tripura did) and hence cannot be
made prisoners to a Constitution they never had a hand in crafting. To add to the predicament,
India has not produced another statesman of the stature of JP who would break bread with the
Nagas in the spirit of a fellow traveller who does not smirk at the Naga claim of a unique history.

But at the same time, the Nagas too must admit that they have journeyed a long way with the rest
of India. Both have developed a comfort level with each other and taken cognisance of the sticking
points that prevent the resolution of a long-drawn struggle. Therefore, it is time to shed political
egos and move on keeping in mind the best interests of the next generation of aspirational Nagas.
Today the Nagas have transcended the victimhood syndrome and shed their hatred for an India
once perceived to be the enemy. The current interlocutor, R.N. Ravi, too has been most open and
accepting of a broad spectrum of views from a cross-section of Naga civil society.

It is in this climate of mutual respect that the Framework Agreement ought to proceed, which is
what drives it, according to Mr. Ravi. Insularity and intransigence from either side or from both
sides is unlikely to result in any good for the Naga people.

Speaking of a peace deal within the Constitution, let us admit that pluralism is its cornerstone. And
pluralism legitimises the compromises that are necessary to negotiate contesting claims in a
country like India.

Patricia Mukhim is Editor, The Shillong Times and former member, National Security Advisory
Board
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MP panel reports are public papers: SC

A five-judge Constitution Bench led by Chief Justice of India Dipak Misra on Wednesday
unanimously held that admission of published parliamentary standing committee reports as
evidence in court did not amount to breach of parliamentary privilege.

Chief Justice Misra, in an opinion for himself and Justice A.M. Khanwilkar, said, “Parliamentary
committee systems have emerged as a creative way of parliaments to perform their basic
functions. They serve as the focal point for legislation and oversight.”

In his lead opinion, he observed that a parliamentary standing committee report being in the public
domain was a public document.

“It [parliamentary committee report] can be taken aid of to understand and appreciate a statutory
provision if it is unclear, ambiguous or incongruous. It can also be taken aid of to appreciate what
mischief the legislative enactment intended to avoid. Additionally, it can be stated with certitude
that there can be a fair comment on the report … Needless to emphasise that the right to fair
comment is guaranteed to the citizens,” Chief Justice Misra wrote in his opinion, which was
seconded by Justice Ashok Bhushan in his separate opinion.

They held the “delicate balance”, prescribed under the Doctrine of Separation of Powers, between
the legislature and the judiciary would not be upset if the court took on record a published
parliamentary report and examined its contents to better understand and resolve a social evil.

The Attorney-General had objected to the judicial review of parliamentary committee reports.

“History and contemporary events across the world are a reminder that black-outs of information
are used as a willing ally to totalitarian excesses of power. They have no place in a democracy,”
Justice D.Y. Chandrachud said in a separate opinion for himself and Justice A.K. Sikri.

The judgments came on a petition filed by Kalpana Mehta about the justifiability of the action taken
by the Drugs Controller-General of India and the Indian Council of Medical Research on the
approval of Human Papilloma Virus (HPV) vaccine manufactured by GlaxoSmithKline Asia and
MSD Pharmaceuticals for preventing cervical cancer in women.

The experimentation of the vaccine was done as immunisation by Gujarat and Andhra Pradesh
(before bifurcation) with the help of PATH International.

Ms. Mehta, represented by senior advocate Colin Gonsalves, highlighted the untimely deaths and
grant of compensation following the experiment of the vaccine on young girls who had not reached
the age of majority without the consent of their parents/guardians.

The petitioner relied on the 81st Parliamentary Standing Committee report of 2014, which
concluded that the vaccine experiment was a “serious breach of medical ethics.”

The question of law whether the Supreme Court can admit parliamentary committee reports was
referred to the Constitution Bench in April 2017.
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‘SC has power to review laws’

The judiciary has no power of the “sword or the purse,” but it has the power to ensure that both the
government and Parliament function within their limits, the Supreme Court reinforced its authority
to judicially review government policies and parliamentary laws.

The judgment from a five-judge Constitution Bench led by Chief Justice of India Dipak Misra
comes amidst constant attacks aimed at the highest court for judicial activism, interference in
governmental actions and even its quashing of the NJAC law.

The observations form part of three concurrent judgments authored by Chief Justice Misra,
Justices D.Y. Chandrachud and Ashok Bhushan for the Constitution Bench which also comprised
Justices A.M. Khanwilkar and Ashok Bhushan. The question of law before the Bench was whether
the Supreme Court can use parliamentary committee reports as evidence.

The government had countered that a judicial review of parliamentary panel reports would be a
breach of parliamentary privilege and a violation of the doctrine of separation of powers, which
fundamentally mandates that the three arms of governance — the legislature, the executive and
the judiciary — do not encroach into each other’s turfs. The Chief Justice wrote that ‘separation of
powers’ does not mean mere division of labour among the three branches. “There can really be no
strait-jacket approach in the sphere of separation of powers when issues involve democracy, the
essential morality that flows from the Constitution, interest of the citizens in certain spheres like
environment, sustenance of social interest, etc. and empowering the populace with the right to
information or right to know in matters relating to candidates contesting election.”

Justice Chandrachud interpreted that the “doctrine of separation of powers also seeks to
incorporate mutual supervision, interdependence and coordination because the ultimate aim of the
different branches of the government, through their distinct functions, is to ensure good
governance …”.
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Improving social audits

The institutionalisation of “social audits” to ensure implementation of the National Rural
Employment Guarantee Act (NREGA) has been challenging. Since being included in the 2005 Act
at the behest of social movements, social audits have been ineffective in most parts of the country
due to government indifference. So far, 26 States have created social audit units (SAUs), but the
Comptroller and Auditor General’s (CAG’s) detailed guidelines are yet to be implemented. In the
absence of any real commitment to make mandatory social audits a reality, the Central and State
governments have exacerbated the implementation problems facing important social security
legislations such as NREGA and the National Food Security Act.

State of play

A notable exception is Andhra Pradesh (now Andhra Pradesh and Telangana). In Telangana, the
SAU has organised regular social audits on NREGA since 2008. It has completed eight rounds,
organising 9,125 rural public hearings, and auditing over 21,827 panchayats. Though participatory
social audits are designed to expose problems and deter corruption, in an exploratory study,
conducted in partnership with the Society for Social Audit Accountability and Transparency
(SSAAT-Telangana), we find that social audits are playing a significant role in redressing individual
worker grievances, though social audits are not viewed by development practitioners as
appropriate grievance redressal platforms or effective deterrents to corruption. Such views,
focusing on the punitive impact of social audits, do not pay attention to the iterative and dynamic
process that defines the decade long experience in A.P. and Telangana. While state-supported
social audits are different from the social movement-led jan sunwais that inspired them, the
process in Telangana is charting new grounds aligned with activists’ demands for transparency,
participation and accountability.

What the data show

We surveyed 90% of the social audit facilitators, the majority of whom are Dalit youth (52%, 11%
Adivasi), to understand how they perceive strengths and limitations of social audits. Two-thirds felt
that 50% of the social audits they facilitated (in 2014-15) helped in deterring corruption.

An analysis of real time social audit data available through Rapid Social Audit Report (RSR)
shows that the percentage of deviation of NREGA funds accepted by the Presiding Officer of the
social audit public hearing has increased over the years, from 72.83% in 2014 to 88.35% in 2017.
But we find a decline in the percentage of NREGA records given (compared to the total
programme expenditure): from 98.71% in 2014 to 87.22% in 2017. Respondents also identified
weak state responsiveness to social audit findings (33%) and lack of support from senior officials
(21%) as the two major obstacles to social audits.

Without an independent agency to investigate and act on social audit findings, frontline social
auditors in Telangana proactively focussed on individual workers’ grievances, the weakest link of
NREGA. Publicly available administrative data show that SSAAT was able to resolve 32% of
grievances received between December 2015 and November 2016, prior to the social audit public
hearings. Follow up research using RSR Data shows, 57% of all the grievances registered during
the audit process were job card related, an additional 26% were related to wage payments. This
new problem-solving function of social audits helped local auditors better serve workers by
improving on a poor performing phone complaint system that closed grievances without reason or
redress. It also prevented individual grievances getting stuck in a non-existent corrective action
system, highlighting the preventive role of social audits over the much-studied punitive role
(deterring corruption).
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Court’s reminder

On March 19, 2018, the Supreme Court once again reminded us of the importance of social audits
in improving government practices. In its final judgment on the National Campaign Committee for
Central Legislation on Construction Labour (NCC-CL) petition on the implementation of the
Building and Other Constructions Workers (Regulation of Employment and Conditions of Service)
Act, the Court directed the Ministry of Labour and Employment, State governments and the UTs to
“conduct a social audit on the implementation of the BOCW Act so that in future there is better and
more effective and meaningful implementation of the Act”.

The Supreme Court’s supportive position on social audits suggests this is a good time to take
stock of the challenges to the social audit process and think through future strategies to improve
the process. As the social audits process in Telangana completes a decade, we have much to
celebrate: uninterrupted social audits despite change in state governments, and state bifurcation.
This is an opportunity to draw on the decade-long experience in Telangana and A.P. to inform the
national process currently being facilitated by the CAG.

Suchi Pande is scholar-in-residence, Accountability Research Center, Washington DC. Rakesh R.
Dubbudu is a transparency campaigner and founder of Factly. The writers are associated with the
National Campaigns for Rights to Information and Work. The views expressed are personal
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An open letter to Finance Ministers

My fellow Finance Ministers in the States, I hope you will agree that the award of the Finance
Commission is vital to State finances. Some of us who met initially at Thiruvananthapuram, Kerala,
and later at Amaravati, Andhra Pradesh, are worried about the implications of the terms of
reference (ToR) of the Finance Commission determined by the Union government. The issues
related to inter se distribution of resources are what have drawn attention and made headlines.
But the issues at stake are much larger.

The Hindu explains: why the 15th Finance Commission has riled some States

What the ToR challenge are the federal values enshrined in the Constitution and the modicum of
fiscal autonomy State governments enjoy. I am writing this open letter just in case you have
misunderstood that our concerns are limited to a change in the population base year, from 1971 to
2011, which would in fact affect not only the southern States in general but also other States
where population growth has declined. We will certainly be making our legitimate claim not to be
penalised for implementation of the national population policy. As has always been the case, in the
memorandum we are to submit to the Finance Commission, we can agree to disagree as to what
the best criteria for horizontal distribution are. But all of us in the Union of India have a common
stake in the vertical distribution of resources between the Union government and the States as a
whole.

I am afraid that for political reasons many of us are failing to undertake this national duty to defend
the rights of States on the one hand and the fiscal federalism of the country on the other. I want to
raise before you, in public, some of the issues in the ToR which are going to adversely affect the
financial resources and fiscal autonomy of States. If any of my fellow Finance Ministers has a
different opinion, please join me in a public debate. I fervently hope that at least some of you will
do so.

GST’s complicated

First, is there any Finance Minister who will welcome a reduction in the share of taxes of the
States from the 42% that was awarded by the 14th Finance Commission? This is precisely what
the ToR propose to do. What else is the meaning of item 6(iv) in the ToR? Never before in India’s
history has the Finance Commission been asked to review the award of its predecessor. A
reminder of certain facts: 32% of the 13th Finance Commission and 42% of the 14th Finance
Commission are not comparable. The first refers to non-plan revenue expenditure and the second
to total revenue expenditure. Plan grants have been terminated. Further, the Government of India
has increased our share of Centrally sponsored schemes so that the overall devolution as a share
of GDP has remained more or less the same. The goods and services tax (GST) has further
worsened vertical devolution due to the 50:50 sharing of taxes. You just read the ToR with respect
to the GST where it is made out that the GST is going to adversely affect Central resources. The
whole argument of an asymmetric GST burden is a joke.

Second, the idea of federalism ensures that every citizen of India is provided comparable public
services and taxation. It is for this purpose that the Constitution has provided for the provision of
revenue deficit grant. No Finance Commission can review this. How is it then that item 5 in the
ToR says, “The Commission may also examine whether revenue deficit grants be provided at all”?
Don’t you agree that this is an infringement on the constitutional rights given to States?

Borrowing rights
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Third, the ToR want to curtail borrowing by States from the present 3% of Gross State Domestic
Product (GSDP) to 1.7% if the Fiscal Responsibility and Budget Management Review Committee
has its way with its recommendation.

We have just started exercising borrowing rights as recommended by the 14th Finance
Commission. If this is reversed, this will severely curtail capital expenditure of States. Further,
there is a mischievous angle to the ToR which has asked the Finance Commission to explore the
conditions to be imposed on borrowing by States. So far, there has been no condition on the 3% of
GSDP fiscal deficit ceiling. We have to reject outright this incursion into the fiscal freedom of
States.

Taxing times for the States

Fourth, the 14th Finance Commission directed its efforts to ensure that the discretionary element
in the grant given by the Commission is totally eliminated. It is loud and clear from the ToR that the
Union government is using the Finance Commission route to impose conditionalities through a
plethora of conditional grants. Item 7 in the ToR talks about incentivising nine items and I am not
against many of them. But the choice should be left to States. Equally unacceptable is the
reference to populist schemes which are in the exclusive jurisdiction of elected State governments.
Is this not undemocratic?

My appeal to everyone is to join hands to uphold the Constitution and the right of States and block
the sinister move to undermine the basic tenets of fiscal federalism in India. On our differences
over the criteria of inter se distribution we shall agree to disagree and approach the Fifteenth
Finance Commission individually in our memorandum. I appeal to those who are in agreement to
join us in this effort to protect the constitutional rights of States. Let political alignments not stand
in the way of defending the rights of States.

T.M. Thomas Isaac is the Finance Minister of Kerala
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A just and equal code

The argument for a uniform civil code (UCC) is irrefutable in a modern nation state as long as it is
rational, non-discriminatory and promotes social equality and gender justice. Multiple legal codes
flout the principle of equality before the law.

Neither Hindu nor Muslim personal law is divinely ordained. Both are products of the Indian legal
system as it evolved under the Raj. In 1955-56, Parliament passed a series of acts to reform legal
practices governing Hindus during British rule. These collectively constitute Hindu Personal Law.
Muslim Personal Law was codified by the Central Legislature in 1937 in order to impose uniformity
throughout British India. Parliament could have revamped it in the 1950s as it did Hindu law but for
Jawaharlal Nehru’s belief that the Muslim minority, who were traumatised post-Partition, should
not be made subject to the decisions of a Hindu-majority legislature. Nehru wanted the demand for
reform to come from Muslims. Unfortunately, in part because of the Congress’s co-option of the
most conservative Muslim leaders, this never materialised. Even the reform of Hindu law was
almost derailed thanks to powerful conservative Hindu opponents such as President Rajendra
Prasad. Nehru had to make many concessions, including retaining tax benefits for the Hindu
Undivided Family (HUF), to get it passed. The UCC must eliminate the HUF.

The refusal of Muslims to adopt changes in their personal law was in large part the result of post-
Partition insecurity, which was aggravated when Hindu communal forces became the foremost
proponents of an UCC. Most Muslim Indians are ignorant of the fact that from the 18th century
onwards, British judges decided cases involving Muslims based on their meagre understanding of
Islamic legal texts. This corpus of legal precedents came to be termed as Anglo-Mohammedan
Law, which forms the basis of Muslim Personal Law. Muslim leaders also refused to recognise that
precedents from the classical age of Islam were products of their historical context and not
necessarily valid across time and space. Prophet Muhammad was a social revolutionary. In order
to understand his teachings, we must distinguish between essential Islamic principles and the
historical circumstances in which they were applied. The implementation of Islamic precepts must
be sensitive to changing times.

One deciphers two principal socio-moral lessons in Islamic teachings: gender justice and social
equality. At a time when girl children were buried alive at birth, the Prophet declared that women
could inherit property and that a wife’s assets belonged solely to her. The Koran clearly states that
all human beings are equal. Consequently, Muslim Indians should have no qualms about
accepting a UCC that promotes gender justice and social equality and does not discriminate on
the basis of religion or caste.

Mohammed Ayoob is University Distinguished Professor Emeritus of International Relations,
Michigan State University
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Steering reform in clogged courts

The spotlight was on the Bombay High Court in early May when one of its judges sat well past
midnight hearing cases before the month-long summer break kicked in. While this was a rare
occasion in the court’s 156-year history, the incident highlights the systemic issues common to
courts in India. Ad hoc measures such as what the judge did, though laudable and well meaning,
hardly resolve these issues. Instead, they can only be addressed through a transformation of court
processes.

While there is general acceptance that the Indian judicial system suffers from case delay and the
use of antiquated methods, the discourse on judicial reform remains focussed on areas such as
appointments and vacancies. It is time that organisational barriers and court processes that also
contribute to case delay are studied. We focus on two areas that greatly affect court efficiency:
case listing practices and court infrastructure.

The need to scientifically determine how many cases should be listed per day cannot be stressed
enough. It is not uncommon to see over 100 matters listed before a judge in a day. When a judge
is pressed for time, not only does the quality of adjudication suffer but it also means that several
cases will inevitably go unheard. Matters listed towards the end (usually cases near the final stage
of hearing) tend to be left over at disproportionate rates and often end up getting stuck in the
system.

The consequences are manifold, affecting judges, lawyers, registry staff and, ultimately, case
disposal. The uncertainty around which cases will come up for hearing means neither judges nor
lawyers can plan their preparation. This situation compels lawyers to waste time waiting in court
and enables them to cite the simultaneous listing of multiple cases as an excuse for adjournments.
Registry staff must manage the massive task of re-listing leftover matters in an already bulging
docket, instead of streamlining case flow.

Why the Indian judiciary is in dire straits: a closer look at a first-of-its-kind study

The second issue is infrastructure: from inadequate support staff for judges to the dearth of basic
courtroom facilities. Without research and secretarial support, judges are unable to perform their
functions in a timely manner. For instance, in a private interview, a judge said that even though he
managed to hear close to 70 cases in a day, it took two days for the stenographers to finish typing
the orders. A 2016 report published by the Supreme Court showed that existing infrastructure
could accommodate only 15,540 judicial officers against the all-India sanctioned strength of
20,558. The lack of infrastructure also raises serious concerns about access to justice.

A recent Vidhi study on district courts in the National Capital Region found that even basic needs
such as drinking water, usable washrooms, seating and canteen facilities are often not available in
court complexes.

Solutions for such challenges will require a fundamental shift in how courts are administered.

Courts must become more open to applying management principles to optimise case movement
and judicial time. In this, external support agencies competent in strategic thinking should be
allowed to work with judicial officers to understand and help the institution function better. This is
already a widely-adopted practice in executive departments across the country. Courts have
partially realised this need and created dedicated posts for court managers (MBA graduates) to
help improve court operations. But more often than not, court managers are not utilised to their full
potential, with their duties restricted to organising court events and running errands.
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Gender disparity in lower judiciary, shows study

Judicial policymakers will also have to expand their reliance on empirical data and courtroom
technology. On the former, there appears to be little quantitative evidence available to back judicial
policies, from how long cases at various stages actually stay in the case pipeline to audits of
judicial infrastructure. Recording and analysing appropriate court-related data is thus the first step
in addressing any problem that plagues courts — from arriving at reasonable case listing limits to
improving infrastructure. Second, court processes must be modernised, and the role of technology
is critical. Courts have taken various initiatives over the years to digitise case records and filing;
the case information system (CIS) 2.0 is currently being implemented across the country. But as a
judge rightly pointed out, using technology in courts cannot remain limited to digitising records
alone but must affect how cases actually move through the system. Initiatives such as CIS must
be supplemented with file-tracking and knowledge management systems, to help courts achieve
an optimal level of functioning.

For courts in India to dispense speedy justice, there must be a change in leadership thought and
the willingness to seek help where it is evidently required.

Amrita Pillai, Nitika Khaitan and Shriyam Gupta are Research Fellows at the Vidhi Centre for Legal
Policy, Delhi
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The Meghalaya example

Nearly 300 people, mostly women, gathered in a community hall on a sunny afternoon in
Iewshillong village, Meghalaya waiting for the “social audit meeting” to begin. They wondered what
the ‘social audit’, that had unfolded in their village over the past five days, was going to amount to.

When the distribution register of foodgrains under the National Food Security Act was read out,
there was an uneasy silence. One woman raised her hand to say that the dealer had been
charging her more than what was recorded. The dealer, the wife of the village headman, reminded
people that they had agreed to pay more to make up for transportation losses. When the whole
hall erupted in cheers of unanimous support for the dealer and disapproval for her act of apparent
disloyalty in saying what she did, she stood and softly said on the mike, “I am not complaining. I
am only stating the truth”. The soft voice of Margaret Shabong was the loudest affirmation of what
social audits stood for — speaking truth to power. Her individual act of stating the truth led to an
administrative decision of preventing rollover of transportation costs of foodgrains to the citizen.
The village eventually applauded her, as she spoke again and stood her ground, and a mature
deliberative democracy demonstrated its potential in a remote Khasi village.

In April 2017, Meghalaya became the first State in the country to pass a social audit legislation,
the Meghalaya Community Participation and Public Services Social Audit Act. This Act mandated
social audits across 21 schemes and 11 departments.

Later in the year, the Meghalaya government decided to pilot social audits in a campaign mode to
unpack the modalities that would have to be institutionalised across the State for meeting the
mandate of the legislation. Eighteeen villages representing Garo, Khasi and Jaintia Hills were
selected for the pilot. The process began in the third week of November 2017, and culminated with
public hearings in 18 villages, including Iewshillong.

The Meghalaya exercise demonstrated how social audits can be developed as an ongoing
process through which citizens participate in the planning, implementation and monitoring of the
programme. Meghalaya is a Sixth Schedule Area, so the audits had to be built on traditional tribal
institutions, leveraging their inherent strengths and facilitating their engagement with contemporary
democratic practices. The audits were deliberately positioned to be a platform for sharing
information about schemes, and enhancing awareness amongst people about their entitlements;
detecting beneficiaries who were eligible, but had been left out; recording people’s testimonies;
identifying priorities for inputs for planning; registering of grievances; and pinpointing systemic
shortcomings. The critical requirement of recording financial and procedural irregularities and
deviations between fact and record remained a core part of the exercise.

The audits helped identify and bring about evidence-based policy changes. More than 21 issues
were identified based on pilots alone that needed a change in policy, in the interest of the
community. For instance, several instances of local discretion in drawing up pension beneficiary
lists for the National Social Assistance Programme (NSAP) and the Chief Minister Pension
Programme were recorded, because the CM pension provided twice as much remuneration as the
NSAP. At a culmination meeting, the government announced parity between the two schemes,
benefiting thousands of pensioners.

In India today, there is a growing acknowledgement of social audits as a credible means of
institutionalising citizen oversight. There is therefore an urgent need to come up with a working
protocol for facilitating social audits across a range of interventions. The experience of Meghalaya
has taught us how social audit is intrinsically related to processes of community participation and
grievance redress. The Meghalaya pilots have also helped formulate a practical framework
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through which that can be done. Draft rules were prepared on the basis of consultation.

By passing and rolling out a social audit law, Meghalaya has made a breakthrough in the
framework of accountability to the people. Social audit is much more than just a tool of “good
governance”. Knowing the reluctance of most government establishments to share power or
become accountable, this initiative is unlikely to spread or become robust, unless driven by
citizens groups. Civil society needs to shape the social audit campaign, be a watchdog, and
staunchly protect the independence of the process. Social audits must become part of the demand
for effective legislation for the whole country.

Sampath Kumar is Commissioner and Secretary, Government of Meghalaya. Rakshita Swamy
works with peoples’ campaigns and the government on institutionalising social accountability
practices
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What’s in an election?

What do elections have to do with democracy? There seems to be a strong belief that a
democratic society is defined by its elections. The principle of one person, one vote (with some
conditions) is seen as a defining principle of democracy. This principle has become so dominant
that it has successfully reduced the idea of democracy to a ritual of casting votes. As a
consequence, participation in democracy, instead of being a dynamic and continuous process, has
been reduced to one act of voting, that too once in a few years.

By reducing democracy to this singular act, we have managed to build a society that is
fundamentally undemocratic in character. Many have commented on the fact that the parties
which speak for democracy have little democratic ethos within them. All the political parties are
dominated by families or friends or, as is often the case now, business partners. Nepotism and
exclusion are the basic working principles of our political parties. The latest drama in Karnataka
manifests well all the problems of our democracy.

But what can democracy be other than enabling elections? To understand this, we have to first
understand the significance of voting. What do we do when we cast our vote for one person or the
other? Today when voting has become a business transaction where the voters are ‘compensated’
for their votes, what does voting really mean? And what does it actually accomplish?

The process of voting is extremely important. But its importance is not because it is about choice.
Very often, we tend to mistake democracy with choice — the ability to choose between different
candidates. The significance of democracy does not lie in the act of voting somebody to power but
only in the way that power is exercised by those elected. Elections are a means of making sure
that those who have power are accountable in some way and that they exercise that power in a
democratic manner. The focus on elections as a sign of democracy is a classic instance of the
means overtaking the ends. Elections are only a means towards the goal of controlling those who
wield power, but instead they have become the end in themselves.

Thus, the essence of democracy is not really about the freedom to choose or the freedom to exert
choice. Rather, it is primarily about how the elected wields power. The incorrect association of
democracy with choice has even led to the absurd claim that the free-market economy reflects
democracy. What has happened in India is that given the emphasis on choice as being equivalent
to democracy, we end up choosing people who then govern most undemocratically.

So what then is the meaning of an election? What are we electing somebody for? We do not elect
a person in order to give him or her the right to govern per se. Elections are important only
because they are based on the fundamental principle that all of us have an equal claim to the
public goods in the society we belong to. This is equivalent to saying that all of us belong to a
society equally and have an equal say in its governance as well as its wealth. A public park is
public only because the park is ‘owned’ by all of us in equal measure. This means that the poorest
person in a society has an equal share in the public wealth as much as the richest person has, in
principle. When we vote somebody to power, we are not giving that person ‘power’ to do what s/he
wants but we are merely choosing a person to take care of the ‘public wealth’ that belongs equally
to all of us. Electing someone is merely choosing a representative to take care of our share of the
public domain, and nothing more than that. The true act of democracy lies in how this job is done
by this elected representative.

This is the principle of trusteeship that was so forcefully articulated by Gandhi and which even
influenced businessmen like J.R.D. Tata. The elected representatives are merely trustees on our
behalf and it is a primary duty of the trustee to make sure that they do not destroy what they are
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trustees of. This is the only meaningful implication of democracy, and it is precisely this character
of democracy that has been completely destroyed in viewing elections as the essential act of
democracy.

The idea of good governance also follows from this. What the elected representatives are
supposed to do is to ‘govern’ only in so far as they are true to their task of governing on our behalf.
To govern on our behalf is merely to take decisions and implement them so as to protect the
common public goods that we all have an equal share in. But, most often, instead of being
trustees, our elected representatives take our share of the public wealth for their personal gain.

The lack of a true sense of democracy in politics influences every other aspect of our society. Few
of our institutions imbibe a sense of democratic functioning in this true sense. Private institutions
anyway have little pretence of democracy since the private, by definition, has little sense of the
shared trusteeship of the public. But we can demand some ethical conduct from the private
because even the private needs a stable public space to be available for its existence. But
whether in politics or in institutions which claim to be democratic, the demand is for much more
than mere rituals of choice. That can only happen when it is power that is democratised, and not
choice alone. While all of us recognise that sharing power democratically is difficult even in small
organisations, let alone the government, we should also be aware that as long as the intentions of
the person wielding power is that of a trustee, then there at least exists the potential to be
democratic.

The people who vote belong to the political process only at the moment they vote. Once they finish
voting, they no longer have any place in the democratic process. Any process that does this has
no hope of truly being democratic. This is what has led to the deep sense of political alienation
among the people. It is this political alienation which often leads to cultural alienation, which in turn
leads to right-wing movements. If we want to get rid of most of the problems we are facing today,
the first step is to make the political process truly democratic and inclusive. I am only echoing here
what the common people have understood so well about elections today — that they really have
very little to do with the ideal of democracy!

Sundar Sarukkai is Professor of Philosophy at the National Institute of Advanced Studies,
Bengaluru
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Better late

The spectrum of travelers! Know the kind of traveler you are

Three months after the Supreme Court delivered its verdict on the Cauvery water dispute, the
Centre has drafted a “scheme” to execute the most contentious part of the judgment. On May 18,
it told the apex court that it will constitute an agency that will keep stock of the water-level in the
Cauvery’s reservoirs and apportion the river’s waters between Karnataka, Tamil Nadu, Kerala and
Puducherry in accordance with the SC verdict.

The agency would also deal with the issue of the water share of the four states in different
circumstances — normal monsoon years and deficient rainfall years. The court had called for the
constitution of such a body by March 29. But matters got complicated because Karnataka and
Tamil Nadu interpreted the apex court’s verdict differently — and the Centre did not want to risk
playing referee between the two states when Karnataka was poll-bound.

Karnataka argued that the SC’s February verdict enjoined the Centre to create an agency that
would restrain the riparian states from approaching the apex court directly in case of a dispute.
Tamil Nadu contended that the Court had asked the Union government to set up an “authority”
that would monitor the amount of water released by upstream Karnataka. The need for setting up
such an agency had acquired urgency, the Tamil Nadu government argued, because Karnataka
did not release the water stipulated by the apex court’s February verdict. On March 30, the
downstream state moved the SC contending that the Centre’s reluctance in arbitrating the matter
constitutes “a contempt of court”.

Given that the Cauvery dispute stretches back to more than a century, and is complex and
layered, it is understandable that the two riparian states do not see eye-to-eye over the resolution
mechanism. But the pitch was further queered by the Centre’s safety first approach. It responded
to Tamil Nadu’s contempt of court petition with a request to the SC, asking it to extend the March
29 deadline by three months. Given that the monsoon sets in the Cauvery basin states by the first
week of June, such an extension would have virtually nullified the SC’s February verdict for a
crucial part of the year. The Centre was rightly pulled by the apex court for its “lack of resolve”.

It has redeemed itself with the scheme submitted to the SC on May 18. The proposal envisages
an authority that will maintain an account of cropping patterns, irrigation requirements, and
domestic and industrial water use in the Cauvery basin. The Centre must now notify the scheme
before the monsoon sets in.
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CSC to reach 2.50 lakh gram panchayats and 700 Digital villages to be established by the year
end : Union Minister of Electronics & IT
Ministry of Electronics & IT

CSC to reach 2.50 lakh gram panchayats and 700 Digital
villages to be established by the year end : Union Minister of
Electronics & IT

Posted On: 20 MAY 2018 7:42PM by PIB Delhi

The network of Common Service Centres (CSCs), which act as access points for delivery of
various electronic services to villages in India, are set to be expanded to 2.50 lakh gram
panchayats by the year end,Union Minister for Electronics and IT Sh. Ravi Shankar Prasad said
today at Dhanauri Kalan village in Gautam Budh Nagar (UP).

Addressing, an event to showcase a host of digital services that will now be available in the digital
village Sh. Prasad said that the CSC movement had transformed into a movement of change
bringing services like banking, pensions, digital literacy and telemedicine to rural and remote
villages through electronic infrastructure. Union Minister of Culture(IC), Dr. Mahesh Sharma also
present at the event said that the CSC project is providing sustainable digital access to rural
communities and are giving the necessary impetus for upliftment of the rural community.

Positioned as strategic cornerstones of Digital India programme, the CSC model has adopted six
villages in the country in the pilot phase.DigiGaon or Digital Village is conceptualised as a
connected village where citizens can avail various e-Services of the Central Government, state
Governments and private players in a rural and remote villages in the country.These DigiGaons
are projected to be change agents, promoting rural entrepreneurship and building rural capacities
and livelihoods through community participation and collective action. The digital villages have
been equipped with solar lighting facility in their community center, LED assembly unit, sanitary
napkin unit (with active participation on Asha and Anganwadi workers) and Wi-fi choupal (rural Wi-
Fi infrastructure and a slew of suitable applications).

These villages would also have the regular CSC services like banking, health, education, financial
services, and a host of other services. In the initial phase villages Piyala and Dayalpur (in
Haryana), Chandankiyari East and Shivbabudih (in Jharkhand) and Dhanauri Kalan and Sultanpur
(in Uttar Pradesh) have been chosen for the pilot project.
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For better protection of human rights

The National Human Rights Commission (NHRC) has been often described as a paper tiger,
unable to protect ordinary citizens from human rights violations, committed at times by the state
machinery. In one such case, the NHRC, disillusioned by its helplessness in bringing justice in the
alleged extrajudicial killings of 1,528 persons in Manipur, had last year referred to itself as a
“toothless tiger” before the Supreme Court.

On April 4, the Union Cabinet approved the Protection of Human Rights (Amendments) Bill, 2018,
in order to protect and promote better human rights in India. The Bill intends to give the NHRC
teeth as well as claws to act against human rights violations.

The Bill makes many proposals. One is to ensure that the NHRC is more inclusive. For this, the
Bill proposes to include one member of the National Commission for Protection of Child Rights
within its fold as a deemed member as well as a woman member.

It proposes to enlarge the scope of eligibility and selection of the Chairperson of the NHRC as well
as of State Human Rights Commissions. It also proposes to incorporate a mechanism to look into
cases of human rights violations in Union Territories.

Further, it proposes to amend the term of office of the Chairperson and members of the NHRC
and the State Human Rights Commissions to ensure that it is in consonance with the terms of the
Chairpersons and members of other commissions.

The Amendment Bill seeks to strengthen human rights institutions so that they can discharge their
roles and responsibilities effectively. Moreover, the amended Act will be in sync with the agreed
global standards and benchmarks on ensuring rights relating to life, liberty, equality and dignity of
individuals in the country.

The amendment to the Protection of Human Rights Act, 1993 will make the NHRC and State
Human Rights Commissions more compliant with the Paris Principle “concerning its autonomy,
independence, pluralism and wide-ranging functions in order to effectively protect and promote
human rights”.
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Do we need the office of the Governor?

 

Among all the players who strutted and fretted across the stage during the recently concluded
Karnataka elections, it is the Governor of the State, Vajubhai Vala, who emerged with least credit
to his name. His decision to first invite the Bharatiya Janata Party (BJP) to take a stab at forming
the government was perhaps a legitimate exercise of his constitutional discretion (albeit without
any recorded reasons for ignoring the post-poll Congress-Janata Dal (Secular) alliance’s claims to
having an absolute majority). However, the invitation was extended at 9 p.m., and the swearing in
fixed for 9.30 a.m. the next day, ostensibly to ward off any judicial challenges, and present a fait
accompli.

His decision to grant B.S. Yeddyurappa 15 days to prove his majority, when the latter himself
asked for only a week, was troubling enough for the Supreme Court to intervene and order an
immediate floor test. So was his appointment of BJP MLA K.G. Bopaiah as Pro Tem Speaker to
conduct the floor test, when the latter had been castigated by the Supreme Court in 2011 for
partisan conduct (although this time the Court chose not to intervene). Each of the Governor’s
actions was taken in that uncertain grey area of “discretion” — partisan enough to skew the
process in favour of the BJP, but not illegal enough to warrant judicial intervention.

Short-term options

In the aftermath, some have called upon the Governor to resign; others have suggested that the
post of the Governor be reserved for non-political appointees; and still others have urged the
Supreme Court to lay down the law on how the Governor ought to act when an election yields a
fractured verdict. All of these, however, are patchwork solutions that miss the point: the flaw lies
not with the identity of the individual who occupies the post, but in the design of the Constitution
itself. If we want to put an end to the continuous misuse of the Raj Bhavan for partisan political
ends in a manner that threatens both federalism and democracy, we have to rethink the role of the
Governor in the constitutional scheme.

To do that, it is important to understand the origins of the office in the colonial British regime.
Through the course of the early 20th century, the Indian nationalist movement managed to extract
gradual and incremental reforms towards responsible government from the British rulers. These
reforms culminated in the Government of India Act, 1935 which established provincial legislative
assemblies elected from a limited franchise.

However, in order to ensure that overriding power remained with the British, the Act retained the
post of Governor (a holdover from the old, “diarchy” system), and vested him with “special
responsibilities” that, in essence, allowed for intervention at will. In a searing critique, K.T. Shah
(who was later one of the most articulate members of the Constituent Assembly, or CA), wrote that
the Governor would inevitably be biased in his functioning, and his actions would remain at odds
with those of popularly elected Ministers.

Despite the nationalist movement’s bitter experience with Governors over almost three decades,
the CA chose to retain the post, and continue to vest it with discretionary power. During CA
debates, it was pointed out that the Articles dealing with the powers of the Governor were almost
verbatim reproductions of the 1935 Act. Defenders of the office raised two broad arguments: first,
that there was a dearth of competent legislators in the States; and second, that a certain amount
of centralisation of power was necessary in a nascent state such as India. Concerned members of
the CA were assured that the Governor would remain only a constitutional post, and would have
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no power to interfere in the day-to-day administration of the State. However, when Rohini Kumar
Chaudhari raised a particularly prescient concern about the Governor’s powers to “form the first
Ministry” and call upon “anyone, whether he has a big majority or a substantial minority”, this was
brushed aside by saying that a no-confidence motion could soon resolve such issues.

A constitutional ‘choke point’

The CA debates around the office of the Governor reveal an important point. The Constitution was
the culmination of the democratic aspirations of the people, and its major pillars — universal adult
suffrage, the parliamentary system, fundamental rights — are all expressions of those aspirations.
But there were also moments where the framers lacked the courage of their convictions. If
granting universal adult suffrage at one stroke was a leap of faith, then at other places, driven by
concerns about maintaining national integrity and preventing disintegration in the teeth of the
trauma of Partition, the framers pulled up short. They were committed to federalism — but not too
much federalism, for fear of secession; they were committed to popular democracy, but also
wanted to retain some manner of control, lest democracy unleash the kinds of passions that would
trigger its own destruction. The office of the Governor represented one such “choke point” in the
Constitution (ordinances and emergencies are others), where federalism and the popular will were
to be kept in check from above, if the occasion ever arose.

The occasion arose very soon. Soon after the first general elections, the State of Madras went to
the polls in 1952. In a 375-member Assembly, the United Democratic Front (UDF), a coalition of
parties, held 166 seats. The Congress finished with 152.

The Governor, Sri Prakasa, ignored the UDF’s claim to form the government, and instead invited
the Congress, which did form the government with Rajaji as Chief Minister, after engineering
several splits and defections (including through offers of cabinet posts). The civil rights lawyer,
K.G. Kannabiran, writes that “on this act of impropriety Rajaji became the chief minister of the first
Congress government after Independence.” Rohini Kumar Chaudhari’s fears had come true, and
the justification was eerily similar: the UDF’s communist orientation rendered it ineligible to govern
(no matter how the people voted), and it was incumbent upon the government to ensure an orderly
government. And so it has been ever thus.

The purpose of this history is not to draw an equivalence between 1952 and 2018, or to suggest
that the sins of the past justify sinning in the present. It is to demonstrate that the post of the
Governor, by constitutional design, acts as a check upon both federalism and popular democracy.
And even though the framers insisted that it was only a “constitutional post”, Karnataka has just
been the most recent example demonstrating that the Governor has enough discretion to skew the
political process in the direction that the Central government desires.

Specify the rules

Perhaps we are not in a position to judge the wisdom of the framers’ choice in 1950, when they
were driven by imperatives we can no longer assess. But we are certainly in a position to judge
the wisdom of continuing with this in 2018: the idea of the Governor standing as a bulwark against
secessionism, or providing legislative expertise to States otherwise starved of it, are no longer
valid justifications. On the other hand, the Governor’s interference with the democratic process is
both real and continuing. As history shows, the solution is not to tinker around the edges, or hope
that the courts will come to our rescue. It is to ask whether the constitutional “choke point” of the
Governor serves any valid purpose in 2018 — and if not, whether it should continue to exist.
Would it not be better, for example, to clearly specify the rules governing government-formation in
the Constitution itself, and reduce swearing-in to a purely ceremonial action, to be performed by
the Chief Justice of the relevant High Court? This — or any other potential solution that does away
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with the “choke point” — is what must now be debated.

Gautam Bhatia is a Delhi-based lawyer

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-05-26

Even Parliament can’t deny right to life and liberty: SC

Justice A.K. Goel  

We are not living in a civilised society if a person can be put behind bars without fair procedure,
Justice A.K. Goel, the Supreme Court judge who authored the March 20 judgment banning
immediate arrest under Dalit protection law, observed on Wednesday.

Justice Goel, heading a Bench comprising Justice U.U. Lalit, addressed the Centre while hearing
a review petition filed by the Centre and States, including Tamil Nadu and Kerala, against the
March 20 judgment.

The judgment had directed the police to conduct preliminary enquiries before arresting persons
accused of insulting or hurting Dalits. This direction went against the very grain of Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act of 1989, which mandates immediate
arrest of the accused.

Justice Goel said, in an obvious criticism of the 1989 Act, that “even Parliament cannot deny the
fundamental right to life and liberty.”

Fair procedure

Justifying the March 20 verdict banning immediate arrest under the 1989 Act, Justice Goel
observed that adherence to a fair and reasonable procedure before arrest is expected in every
provision of law. A person’s liberty cannot be shackled without due procedure.

Justice Goel pointed out that the 1989 Act allows arrest of accused persons “without anybody’s
scrutiny and based on a one-sided version.”

The hearing occurred even as a move is on by the Centre to promulgate an ordinance under the
1989 in a bid to overcome the effect of the March 20 verdict, which had unleashed violence across
the country.

Justice Goel abruptly cut short the hearing. The Bench then scheduled the case to July, after the
court re-opens post summer vacations. Justice Goel is retiring on July 6. The review petitions
would be heard again after Justice Goel’s retirement.

In the previous hearing, Justice Goel had explained that the police need to conduct a preliminary
enquiry before arrest only in cases where they feel a complaint filed about an atrocity committed
on Dalits is outright “absurd” or “absolutely” frivolous.

The Supreme Court had never intended, in its March 20 judgment, to make preliminary enquiry
before arrest a mandatory condition in each and every complaint filed by Dalits under the
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act of 1989, Justice Goel
qualified the verdict.

The direction was meant to avoid prosecution of innocent people in frivolous cases filed under the
Atrocities Act.

Justice Goel said “what is happening now is that everybody is arrested under the law even if the
probe officer is convinced there is no case.”
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But Attorney-General K.K. Venugopal had said the judgment had led to more crimes committed
against Dalits.
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Cauvery water issue: At last, a scheme

Now that the Karnataka election is over, the Centre has finally mustered the courage to submit
a draft scheme in the Supreme Court to implement the final decision on apportioning the
Cauvery waters among the riparian States. The draft, which gives no name for the authority it
proposes to create to monitor implementation of the Cauvery Tribunal’s final award, as modified by
the Supreme Court, has been largely drawn from the Tribunal’s directions. It will be a two-tier
structure, with an apex body charged with the power to ensure compliance with the final award,
and a regulation committee that will monitor the field situation and water flow. The powers and
functions of the authority are fairly comprehensive. Its powers would extend to apportionment,
regulation and control of Cauvery waters, supervision of operations of reservoirs and regulation of
water releases. The draft makes the authority’s decisions final and binding. However, there is an
ambiguous clause: if the authority finds that any one of the States is not cooperative, it can seek
the Centre’s help, and the Centre’s decision will be final and binding. This can be seen either as
an enabling clause to resolve the situation when there is a stand-off, or as one that gives scope to
the Centre to intervene on behalf of one State. To allay apprehensions of the Centre acting in a
partisan manner, it would be better if it is not given the final say, but mandated to help in the
implementation of the Tribunal’s award at all times.

Ground Zero: Cauvery, a river in distress

There are a few differences between the Cauvery Management Board envisaged by the Tribunal
and the authority proposed in the scheme. The Tribunal favoured the chairperson being an
irrigation engineer with not less than 20 years of experience in water resources management,
whereas the scheme says the chairperson could be a senior and eminent engineer with wide
experience in water resources management or an officer in the rank of Secretary or Additional
Secretary to the Union government. Similarly, the representatives from the four States would be
administrators rather than engineers as proposed by the Tribunal. It is possible that Karnataka and
Tamil Nadu may have differing views on the nature and powers of the authority, as well as its
name and composition. But it is vital that all States accept the mechanism, and that the authority
itself have adequate autonomy. The Cauvery dispute has dragged on for several decades, and it
would be unfortunate if the implementation of a final decision arrived at through rigorous
adjudication is not monitored by an independent authority. All States should agree to the broad
contours of this scheme and comply with the authority’s decisions. The most welcome feature of
such a mechanism is that an issue concerning the livelihood of thousands of farmers will be taken
out of the political domain and entrusted to experts.
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Article 35A case for statute Bench?

The Supreme Court will examine fervent pleas for a five-judge Constitution Bench to decide
whether special status granted to Jammu and Kashmir is unconstitutional.

“That [reference of the petitions to a Constitution Bench] we will see... yes, we will examine,” Chief
Justice Dipak Misra responded to the pleas for a Constitution Bench to take over the issue on
Monday.

The three-judge Bench posted the case for August 6 to hear arguments.

Attorney-General K.K. Venugopal, for the Centre, said the issue was “sensitive”.

The Centre’s interlocutor has had a series of talks with the stakeholders and should be given more
time.

Mr. Venugopal said the case should be taken up by the court after three months. He said the
Centre would also make submissions on the constitutionality of Article 35A, which gives Jammu
and Kashmir special status.

Article 35A of the Constitution gives the State Legislature carte blanche to decide who all are the
“permanent residents” of the State and grant them special rights and privileges in public sector
jobs, acquisition of property within the State, scholarships and other public aid and welfare
programmes.

The provision mandates that no Act of the State legislature coming within the ambit of Article 35A
can be challenged for violating the Indian Constitution or any other law of the land.

Petitioner said Article 35A was in violation of the fundamental right of equality under Article 14.

Article 35A was incorporated into the Indian Constitution in 1954 by an order of President
Rajendra Prasad on the advice of the Jawaharlal Nehru Cabinet.

Parliament was not consulted when the President incorporated Article 35A into the Indian
Constitution through a Presidential Order issued under Article 370.

Article 368 (i) of the Constitution mandates that only Parliament can amend the Constitution by
introducing a new Article.

The court is hearing a writ petition filed by a non-governmental organisation, We the Citizens,
which challenges the validity of both Article 35A and Article 370.

It challenges that Article 35A is against the “very spirit of oneness of India” as it creates a “class
within a class of Indian citizens”.

“One of the lawyers claimed that someone from Pakistan can stay in Kashmir, but someone who
has been here is hit by Article 35A,” senior advocate Ranjit Kumar, for one of the petitioners,
submitted.

A second petition filed by Jammu and Kashmir native, Charu Wali Khanna, has challenged Article
35A for protecting certain provisions of the Jammu and Kashmir Constitution which restricts the
basic right to property if a native woman marries a man not holding the Permanent Resident
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One of the lawyers claimed that someone from Pakistan can stay in Kashmir, but someone
who has been here is hit by Article 35A

Ranjit KumarSenior advocate
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Trump signs orders to ‘overhaul’ bureaucracy

U.S. President Donald Trump on Friday signed a trio of executive orders to overhaul the federal
bureaucracy by making it easier to fire federal workers for poor performance and misconduct,
requiring that departments and agencies negotiate better union contracts, and limiting the amount
of time certain federal workers can spend on union business. Labour unions immediately criticised
the moves.

“These executive orders will make it easier for agencies to remove poor performing employees
and ensure that taxpayer dollars are more efficiently used,” Andrew Bremberg, Trump’s chief
domestic policy adviser, told reporters at a briefing.

‘Smarter contracts’

The executive orders call for negotiating smarter contracts with federal employee unions.
Agencies are also encouraged to wrap up labour negotiations in less than a year to limit the cost
of “drawn-out” bargaining.

It cuts back on lobbying or pursuing grievances against an agency on taxpayer-funded union time.
The administration says these and other changes will save taxpayers at least $100 million
annually.

The American Federation of Government Employees immediately criticized the moves as an
attempt by Mr. Trump to strip federal employees of their right to representation in the workplace.
The union said it represents 7,00,000 workers in the federal government and the District of
Columbia.

“This is more than union busting. It’s democracy busting,” said J. David Cox Sr., the union’s
national president.
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Subjects, citizens and maharajas

The massacre at Thoothukudi (Tuticorin) made me think of the political status of those who came
out to protest against Sterlite Industries. Formally, constitutionally, they were Indian citizens. But
were they? Were they not aliens, the new mlecchas, a threat to the political order, to the state? Or
perhaps they were neither citizens nor aliens but a subjugated people, subjects who were
punished because they dared to be citizens.

The state’s wrath

What did the locals do to incur the wrath of the state? They were merely exercising their minimal
citizenship rights when they were mercilessly beaten by the police or shot by snipers. They made
public their grievance about the vulnerable environmental conditions under which they are forced
to live, about contamination of groundwater and pollution-induced diseases caused by the Sterlite
plant. This discontent notwithstanding, the government, with the connivance of the Tamil Nadu
pollution board, granted permission to the industry to expand. In deliberately violating their rights,
do they not treat them as their subjects rather than as citizens?

The distinction between citizens and subjects is important in political thought and practice. To be a
citizen is, first and foremost, to belong to a particular political community. Citizenship gives us a
sense of who we are and creates a special bond with other members, a fellow-feeling that one
might call civic friendship. This is why, along with family, linguistic or religio-philosophical groups, it
is a source of commitment and obligation. But citizenship also brings us rights. To secure basic
needs, citizens can make claims on each other and particularly on the state. Protection of life
comes immediately to mind. That one will not be killed by arbitrary or intentional acts of others or
by man-made disease or pollution is a fundamental human right. In large, complex, modern
societies, so much has come to depend on the state that it alone must help realise it.

Other rights, without which survival is impossible, are dependent on the state too: the right to food,
water, clean air, shelter, for example. Or rights that marginally improve the quality of our life: to
safeguard our personal possessions, ease of mobility from place to place, public playgrounds,
illuminated streets, protection of personal freedoms. All these exemplify rights of what might be
called passive citizenship. Passive, because here we are essentially recipients. We receive these
benefits if we follow laws and pay our taxes and are left alone to care for our families and do our
jobs. But unlike other forms of states, democracy also gives rights which change the quality of
citizenship. They enable active citizenship — rights to publicly complaint or protest, to deliberate
on issues of public good, to scrutinise and criticise public policies, to hold our governments
accountable, to form public associations, to vote, and to stand for public office.

Unlike citizens, subjects have none of these rights. Political participation is simply out of the
question — subjects cannot vote, deliberate on public issues, complain, criticise, or stand for
public office. They have no claims on the state — not even to the basic right to life. If they get
food, shelter or any other personal benefit, it is entirely on the goodwill of the state. Conquered
people, the colonised, slaves, all those who live under laws made by others and designed to
oppress them, are obvious examples. Subjects live in states meant for others. States, for them,
are not political communities but a source of oppressive power. They are located within but do not
belong to states. Nor do they identify with them. Subjects are bereft of civic friendship. All they
have is a nameless, non-political relationship with other subjects.

A continuum

So, can we call the Thoothukudi protestors subjects of the Indian state? That may not be entirely
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accurate either. Perhaps, rather than view citizenship and subjecthood in terms of a binary, it is
best to see them as part of a continuum. On the citizenship-subjecthood continuum, Thoothikudi
protestors are barely citizens and mostly subjects. Better still, this continuum should be viewed
more dynamically; large numbers of people in our democratic nation keep sliding from citizenship
into subjecthood. Just as they begin to acquire minimal citizenship rights, they are thrown back to
being subjects by an economic or political tornado in their lives. This is a normal condition of
persons under conditions of domination — whenever oppression increases, people lose their
freedoms, cease to be citizens and become subjects. Those generally without wealth or power are
always on the edge of being so. In fact, this is true of most of us: citizenship or subjecthood is not
a fixed location but a constantly shifting position. When out of fear of government reprisal, the
educated middle class shuts up, it turn into subjects. If you want to experience subjecthood, just
step in for a moment into any local municipal corporation office. You will instantly feel like a
hapless subject of a powerful, opaque empire!

Of course, there are some among us who are neither subjects nor citizens, except perfunctorily.
They command such enormous resources of power and wealth that they treat the entire apparatus
of state power as their private instrument. Some heads of corporations, business magnates and
politicians behave like, and indeed are, today’s imperial rulers, reincarnating reckless maharajas of
yesteryears who may exploit, oppress, dispossess others at their own sweet will.

Thoothukudi tells us that we are still a deeply divided political unit — most of us are largely
subjects, some are citizens and a tiny group are maharajas who can even use public force as
private army to kill, if it serves them or their friends.
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A blow to civil service ideals

India’s Civil Services Examination (CSE) is said to be one of the toughest of its kind in the world,
so much so that Professor Lant Pritchett, from Harvard University, said in 2010: “The Indian
Administrative Service is full of officers who have passed an entrance examination and selection
process that makes getting into Harvard look like a walk in the park.”

The CSE for recruitments to the Indian Administrative Service (IAS), Indian Foreign Service (IFS),
Indian Police Service (IPS) and about 20 other services of the government is conducted by the
Union Public Service Commission (UPSC). It is conducted every year in two stages: a preliminary
examination and then the main examination. The UPSC has been doing a commendable job by
insulating recruitments from political patronage and selecting the best candidates through
transparent procedures.

At present, successful candidates are allocated services based on their ranks in the CSE and their
preferences. Candidates qualifying for the IAS and IPS are allocated cadres (States) based on
their examination ranks and preferences. The successful candidates of the IAS, IFS, IPS and
Central Services Group A undergo a 15-week foundation course in the Lal Bahadur Shastri
National Academy of Administration (training academy) in Mussoorie. The course focusses on
promoting interservice camaraderie, cooperation, and capacity building of the officer-trainees.

The government has recently mooted a radical proposal for allocating services and cadres based
on the combined marks obtained in the CSE and the foundation course. In other words,
candidates who have cleared the CSE will have to wait till the foundation course is over to know
which service and cadre they are likely to get. The government has said that this is a suggestion
under consideration and that no final decision has been taken yet. There are good reasons to
believe that the new proposal is legally unsound, administratively unfeasible and has not been
thought through properly.

First, Articles 315 to 323 of the Constitution deal with Public Service Commissions of the Union
and the States. Article 320(1) says: “It shall be the duty of the Union and the State Public Service
Commission to conduct examinations for appointments to the services of the Union and the
services of the State respectively.” Thus, the duty of conducting the CSE is vested only in the
UPSC. If the marks secured in the foundation course in the training academy are included for
allocation for services, it would make the training academy an extended wing of the UPSC, which
it is not. Therefore the new proposal violates Article 320(1).

Second, the Chairperson and members of the UPSC are constitutional functionaries. Article 316
provides for security of their tenure and unchangeable conditions of service and Article 319 bars
them from holding further office on ceasing to be members. These constitutional safeguards
enable them to function independently without fear or favour. On the other hand, the Director of
the training academy that conducts the foundation course is a career civil servant on deputation,
and she can be summarily transferred. The faculty members of the training academy are either
career civil servants on deputation or academicians. Neither do they enjoy the constitutional
protection that the UPSC members enjoy nor is there any bar on their holding further posts. This
means that the Director and faculty members will not be able to withstand pressure from
politicians, senior bureaucrats and others to give more marks to favoured candidates. They will
actively try to please the powers-that-be in order to advance their own career prospects. There is
also the grave risk of corruption in the form of ‘marks for money’ in the training academy.
Politicisation and communalisation of the services are likely to take place from the beginning.

Third, the training academy has facilities to handle not more than 400 candidates for the
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foundation course. If this limit is exceeded, the foundation course will have to be conducted in
other training academies situated in other cities. With only about 12 faculty members in the
training academy in Mussoorie, the trainer-trainee ratio for the foundation course is very high, and
it will be impossible to do the kind of rigorous and objective evaluation that is required under the
government’s new proposal. Needless to say, the evaluation of the trainees will be even less
rigorous and objective when the foundation course is conducted in training academies situated
elsewhere. It is well known that competition in the CSE is very intense. The difference of a few
marks can decide whether a candidate will get the IAS or, say, the Indian Ordnance Factories
Service. Therefore, the inclusion of the highly subjective foundation course marks can play havoc
with the final rankings and with the allocation of services and cadres, and ruin countless careers.

Fourth, while about 600-1,000 candidates are selected every year for all the services put together,
nearly 60-70% of the candidates qualifying for the IPS and Central Services Group A do not join
the foundation course in Mussoorie as they prepare for the civil services (main) examination again
to improve their prospects. Clearly, it is not possible to evaluate such candidates in the foundation
course as contemplated in the new proposal. They cannot be compelled to attend the foundation
course because that would amount to depriving them of their chance of taking the examination
again. So, the new proposal is administratively unworkable.

Nobody denies that the steel frame of the Indian civil services has turned somewhat rusty and
needs reform. But what is odd about the new proposal is that it seeks to tinker with precisely that
aspect of the civil services — recruitment — that is least in need of reform. The real problems of
the civil services are not with recruitment; they are with what happens after an officer joins the
system. Even the best and the brightest can lose their bearings in a system that places a premium
on loyalty, political connections and community/caste clout rather than on merit; in which
indecision and inaction are seldom punished, while performers stand a greater chance of getting
into trouble as they take more decisions; which pays lip service to honesty but is thoroughly rotten
inside and expects officers to either shape up or ship out; in which performance appraisal is based
more on the personal likes and dislikes of one’s superiors than on actual work done; in which, as
Sardar Patel said, “exercising the independence to speak out one’s mind” means to ask for
trouble; and in which frequent, arbitrary and punitive transfers have become the order of the day.
The Government of India would do well to fix these systemic shortcomings rather than unsettle the
settled method of recruitment.

K. Ashok Vardhan Shetty is a retired IAS officer and a former Vice Chancellor of the Indian
Maritime University

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

When a child faces brutality, in or outside the family, society’s contract with its own spirit is violated

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-05-29

National parties under RTI Act, EC clarifies

The Election Commission on Monday said national parties are public authorities under the RTI Act
as declared by the Central Information Commission, a day after the poll panel’s appeal order on
an RTI application saying political parties are out of the purview of RTI Act was reported.

In a statement issued on Monday, the Election Commission of India clarified that it goes by the
CIC order of June 3, 2013 that declared national parties as public authorities for the purposes of
RTI Act.

In pursuance of this, the CIC order had said, all the information about the contributions received by
these parties as well as their annual audited accounts, as and when submitted to the Commission,
are put in public domain.

The appeal order had come on an RTI applicant Vihar Dhurve who had sought details of
donations, through electoral bonds, collected by the six national parties declared as public
authorities under the RTI Act by the CIC — Congress, BJP, NCP, BSP, CPM and CPI.

In its order deciding his first appeal, a senior official of the Election Commission had said,
“Requisite information is not available in the Commission. This is related to political parties and
they are out of purview of the RTI.” The political parties were brought within the ambit of the RTI
Act by the commission on June 3, 2013.
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Gas trading hub may come up by year-end: petroleum board

Satpal Garg  

The Petroleum and Natural Gas Regulatory Board (PNGRB) and the Centre are moving ahead to
make gas trading hub a reality by the end of this calender year, a senior official said. The move
would ensure that a market-based pricing mechanism is in place for the commodity, as India aims
to increase the share of natural gas in its energy mix.

Earlier this month, the regulator for the downstream petroleum and natural gas sector appointed
Crisil to provide consultancy on regulations for the hub.

18-week deadline

A time-frame of 18 weeks, from May 11, has been provided to the agency to complete the work.
“There will be many things required from the government side also... both [Centre and PNGRB]
want the gas trading hub to come up in the current calender year, 2018, itself,” PNGRB member
Satpal Garg said on Tuesday.

He was speaking to the media along with S. Rath, another member, on the sidelines of a
roadshow organised here by the regulator.

The gas trading hub, which will function on the lines of the power exchange, has been conceived
as part of measures to boost the consumption of natural gas in the country. The hub would serve
as an electronic platform, facilitating trade in natural gas. The most important feature would be its
role in arriving at the price of the commodity by a market based mechanism as against the existing
multiple formula driven prices.

Observing that the hub could be a physical or virtual facility, Mr. Garg said he expects a premises,
if required, to come up in the vicinity of a major pipeline: in Gujarat, Maharashtra or Andhra
Pradesh (Kakinada).
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